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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

) 
In the Matter of ) 

) 
THE TENNIS CHANNEL, INC., ) 

Complainant, ) 
) 

v. ) 
) 

COMCAST CABLE COMMUNICATIONS, LLC, ) 
Defendant. ) 

) 

TO: Chief, Media Bureau 

REPLY 

I. INTRODUCTION AND SUMMARY 

File No. CSR-8258-P 

This case involves Comcast's discriminatory refusal to provide Tennis Channel 

with carriage on its systems that is equivalent to the distribution Comcast grants to its own sports 

networks. Comcast launches an array of challenges to Tennis Channel's Complaint, but these 

arguments fail to disprove the essential fact that the Tennis Channel is substantially similar to 

Comcast's sports networks and yet receives materially poorer treatment from Comcast simply 

because it is not affiliated with Comcast. 

Comcast's opposition to the Complaint is replete with incomplete and inaccurate 

assertions and non sequiturs-many of which have been rejected by the Commission in other 

proceedings, and others of which conflict with positions Comcast has taken outside this 

litigation. Thus, for example, in sales material aimed at the very advertisers for whom both 

Tennis Channel and Comcast's Golf Channel compete, Comcast seeks to persuade advertisers 

that ""r p Jrofessional tennis is similar to the PGA in its appeal, lending itself ... to dedicated 
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viewers with higher fmancial means, education and sophisticated lifestyles."· In its opposition 

here, however, Comcast suggests that tennis and golf have little in common and that the leading 

golf and tennis networks-one affiliated with Comcast and the other unaffiliated-do not 

directly compete with each other for audiences or advertisers. 

Comcast also argues that Tennis Channel can only succeed in this proceeding if it 

proves that it "uniquely" competes with Comcast's networks, a standard that would essentially 

require that networks be competitively identical in all significant respects, such as in content and 

advertising strategy, before the Commission could make a finding of discrimination. The Media 

Bureau has rejected that proposed standard in the past, a fact that Comcast fails to mention. 

Comcast implies that its discriminatory refusal to carry Tennis Channel in the 

same way that it carries its comparable affiliated networks results from unsubstantiated claims 

about bandwidth limitations. In a digital environment, such a claim is necessarily a cause for 

suspicion. Here, it is particularly untrustworthy, for Comcast simultaneously claims that it 

makes Tennis Channel "available" to nearly all its subscribers (if only they would pay extra), and 

therefore that it has sufficient bandwidth to satisfy any level of demand for Tennis Channel by its 

subscribers. Moreover, Comcast does not appear to take any alleged bandwidth limitations into 

account when providing broad distribution to networks in which it holds a fmancial interest, 

including those acquired recently and recently placed on tiers far more significantly penetrated 

than the sports tier on which Comcast carries Tennis Channel. 

Ignoring its role as a market leader, Comcast points to the carriage decisions of 

other multichannel video programming distributors ("MVPDs") as proof that its carriage 

decisions are objectively nondiscriminatory, but as its own expert points out, "[i]t is reasonable 

1 Comcast Spotlight, "Sports-Pro Tennis," at http://www.comcastspotlight.comlsiteslDefault. 
aspx?pageid=9744&siteid=62&subnav=3 (last accessed Mar. 22,2010), attached at Exh. 22. 
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for different MVPDs to come to different carriage decisions regarding [a network], depending on 

the MVPDs' business strategies, geographic territories, judgments about subscriber preferences, 

and the terms of their individual affiliation agreements.,,2 The Media Bureau has already 

recognized as much, responding to MVPD efforts to rely on the carriage decisions of other 

MVPDs by noting in another case that "the salient fact is that each owner of the cable-affiliated 

... network has refused to carry [the unaffiliated network], and a discrimination claim requires 

the Commission to assess why these cable operators have refused to carry [the unaffiliated 

network] but have decided to carry [the affiliated network].,,3 In any event, Comcast misstates 

the actual facts concerning other MVPDs' carriage decisions-including the decisions of some 

of the most relevant ones: major MVPDs that compete directly in Comcast markets, virtually all 

of whom carry Tennis Channel much more broadly than Comcast does. The fact remains that 

Comcast's persistent discrimination is egregious and patent, and it warrants Commission action 

without regard to how any other MVPD acts. 

Comcast also suggests that it is insulated from Section 616 by virtue of its 

affiliation agreement with Tennis Channel. It argues that it is immunized from liability for its 

June 2009 termination of negotiations between the parties concerning the terms of carriage-the 

conduct that is the subject of Tennis Channel's Complaint-first, because 

and, 

second, because in its view the Commission's program carriage rules prohibit any complaint 

from being brought more than a year after a carriage agreement is executed. Comcast's contract-

based theories, like its other approaches, would eliminate the possibility that Section 616 could 

2 Answer Ex. 8, Decl. of Jonathan Orszag, at en 15 ["Orszag Decl."]. 

3 Herring Broad., Inc. v. Time Warner Cable Inc., et aI., Mem. Ope & Hearing Designation 
Order, 23 FCC Red 14787, at <J[ 34,45 (2008) (emphasis added) [hereinafter Omnibus HDO]. 
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ever protect a programmer who faces discrimination after it has entered into a carriage 

agreement. Not surprisingly, the Media Bureau has already rejected such a theory in language 

unmentioned by Comcast: "Whether or not Comcast had the right to [make a particular tiering 

decision] pursuant to a private agreement is not relevant to the issue of whether doing so violated 

Section 616.,,4 Comcast's manifestly discriminatory decision not to move Tennis Channel after 

negotiations that it admits took place in 20095 occurred less than a year before the Complaint 

here was filed. The Media Bureau has required nothing more,6 and Comcast fails to address 

adequately that clearly articulated policy or its completely reasonable basis. 

In the end, the facts that control the outcome of this case are undisputed: Tennis 

Channel is, for virtually all programming and competitive purposes and by virtually any 

objective measure, substantially similar to Comcast's preferentially-treated sports channels. 

Comcast lacks any reason not based in discriminatory intent and affiliation for favoring its 

networks. And discrimination by the nation's largest distributor necessarily and unreasonably 

restrains Tennis Channel's ability to compete fairly, both in the overall cable market and 

specifically against Comcast's favored and owned programming services. 

II. COMCAST HAS FAILED TO REFUTE ANY OF THE ESSENTIAL FACTS 
CATEGORICALLY ESTABLISHING ITS DISCRIMINATION AGAINST 
TENNIS CHANNEL IN VIOLATION OF SECTION 616. 

1. Comcast offers a litany of justifications for its disparate treatment of 

Tennis Channel. None is sufficient to explain away its blatant discrimination. 

4 Omnibus HDO <][ 72. 

5 See Answer fl22-25. 

6 Omnibus HDO <][ 38; see also id. at fl70, 105; 47 C.F.R. § 76. 1302(f)(3). 
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A. Tennis Channel Is for All Relevant Purposes Identical to Comcast's 
Affiliated Sports Networks. 

2. Tennis Channel is similarly situated with a number of Comcast-affiliated 

networks: most particularly the Golf Channel and Versus, which are wholly owned by 

Comcast's parent company and distributed to virtually all Comcast subscribers; but also the 

MLB Network, the NHL Network, and NBA TV, in which Comcast's parent has a direct or 

indirect financial interest and which are distributed to more Comcast 

digital subscribers than Tennis Channel; and the Comcast SportsNet channels, which Comcast's 

parent owns in whole or in part and which are distributed on the same broad tier as the Golf 

Channel and Versus.7 

3. All of these networks are sports networks, and they are all nationally 

distributed.8 The networks largely compete for the same viewers, advertisers, programming, and 

distribution fees, illustrating their close positioning in the market. 9 And the most comparable 

networks are Tennis Channel in audience popUlarity: 

 

 to 

7 Complaint fJ[ 22-24, 56-63. 

8 Id. <J[ 57. The Comcast SportsNets are nationally distributed in the aggregate, id., and the 
Commission should treat them as a single network for the purpose of this analysis. 

9 Id. fJ[ 58-60; see also ide fJ[ 85-96. 

10 Id. fJ[ 61-63. See also, e.g., TCR Sports Broad. Holding, L.L.P. V. Time Warner Cable Inc., 
Order on Review, DA 08-2441, at fJ[ 15, 29 (MB Oct. 30, 2008) [hereinafter TCR] (networks 
that both broadcast a substantial number of professional sports games and were "comparable in 
tenns of demand" were similarly situated). 

This conclusion is consistent with Comcast's economic expert's understanding of the 
tenn "similarly situated." Indeed, Mr. Orszag would find that networks are similarly situated if 
they compete in any of these ways: "[T]wo networks are 'similarly situated' if there is 
significant competition between the networks for viewers, advertisers, or programming carriage 
rights." Orszag Decl. <J[ 54 n.66 (emphasis added). Mr. Orszag further writes that Comcast 
would have an incentive to "discriminate against Tennis Channel in favor of its affiliated 
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4. Not surprisingly, Comcast is forced to concede key similarities: for 

instance, it has admitted that "[v ]iewers of both Tennis Channel and Golf Channel are among the 

highest-income households, a coveted demographic among advertisers"; that "from time to time, 

Comcast-affiliated networks may cover tennis and carry World TeamTennis events"; and that 

"Tennis Channel, like all networks, competes generally with other networks for viewers, certain 

advertisers, and content." 11 And when Comcast attempts to secure advertising, it asserts to the 

advertising community that "[p]rofessional tennis is similar to the PGA in its [viewer] appeal.,,12 

5. Despite these concessions, Comcast attempts to distinguish the Golf 

Channel and Versus by claiming that they do not compete "uniquely" with Tennis Channel. 13 

Comcast does not define this concept, but it apparently would require the networks to compete 

only ("uniquely") with each other and with no other network. This notion of "uniqueness" is 

wholly fabricated by Comcast and has no foundation in the statute, the rules, or Commission 

decisions. Comcast's rule would limit the Commission to redressing grievances and rebalancing 

competitive inequities only where two services (one owned, one not) were, for all relevant 

purposes, clones-whereupon Comcast would no doubt argue that it would be inappropriate to 

require it to carry two such identical services when one would suffice. 14 There is no authority for 

networks ... if [the affiliated networks] faced significant competition for viewers and advertisers 
from Tennis Channel and no other network (or few other networks}." Orszag Decl. <J[ 42 
(emphasis added). 

11 Answer <J[ 99; id. at Responses to Numbered Paragraphs, TJ[ 22, 60. Comcast offers only a 
passing distinction between Comcast SportsNet and Tennis Channel, and it does not even 
attempt to differentiate the MLB Network, the NHL Network, or NBA TV from Tennis Channel. 
Comcast thus offers no grounds for considering these networks to be dissimilar from Tennis 
Channel. 

12 Comcast Spotlight, "Sports-Pro Tennis," supra note 1. 

13 Answer at 42. 

14 Comcast's economist makes this point squarely, arguing that Section 616 does not limit 
Comcast's ability to choose between two country music channels. Orszag Decl. <J[ 52. But even 
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the claim that networks must be "unique" competitors in order to be similarly situated, which is 

the relevant standard,15 and the Media Bureau has explicitly held that a complainant is not 

required to "demonstrate that its programming is identical to an affiliated network.,,16 Comcast 

does not mention that holding in its efforts to show that Tennis Channel, the Golf Channel, and 

Versus do not compete within the meaning of Section 616. But Comcast's various attempts to 

draw meaningful distinctions between its networks and Tennis Channel fall far short. 

6. Programming. Comcast relies on supposed differences in the networks' 

programming for the proposition that they do not compete and therefore are not similarly 

situated. 17 In fact, Comcast concedes core content similarities between its sports networks and 

Tennis Channel: 

• Comcast admits that all three networks focus on sports content. 18 

• Comcast admits that "from time to time, Comcast-affiliated networks ... 
cover tennis.,,19 

in this context Comcast fails to acknowledge that it could not favor one of the music channels 
over the other on the ground of affiliation. See Reply Decl. of Hal Singer, attached at Exh. 2, at 
<][ 17 ("Singer Supp. Decl."). 

15 Even Comcast's own economic expert, Jonathan Orszag, does not endorse a "unique 
competition" standard. See note 10, supra. 

16 Omnibus HDO <][ 17, 27, 39, 51, 75. 

17 Answer TJ( 81-89. 

18 [d. at Responses to Numbered Paragraphs, TJ( 22-23. 

19 [d. at Responses to Numbered Paragraphs, <][ 60. Comcast asserts that 
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• Comcast admits (in pronouncements outside this case) that tennis 
programming and golf programming share crucial similarities, and it discusses 
them jointly in its efforts to secure advertising.2o 

7. Comcast's attempts to distinguish its networks based on the relative 

amounts of live and original programming each offers are unavailing and inaccurate. As the 

Complaint demonstrated, Tennis Channel offered more than  hours of worldwide event 

coverage in 2008-outperforming the Golf Channel ( ) and Versus ( .2l 

Nothing in Comcast's opposition seriously calls the significance of this showing into question?2 

Moreover, Tennis Channel's coverage includes substantial live and frrst-run broadcasts, 

especially of marquee events, and its event coverage increased substantially during 2009?3 

The fact is that Versus was 
carrying content meant to appeal to the same viewers as Tennis Channel's. 

20 Comcast Spotlight, "Sports-Pro Tennis," supra note 1. 

21 Complaint <](79. 

22 Comcast suggests that Tennis Channel was wrong to consider both live event coverage and 
tape-delayed event coverage in its analysis. But Comcast itself reports the event hours for its 
own networks using delayed events. See Answer Ex. 5, Decl. of Marc Fein, <](3 (Versus has 900 
hours per year of live "or frrst-run tent-pole" events"); id. Ex. 7, Decl. of Christopher R. Murvin, 
'B: 4 (Golf Channel "broadcast on a live or same day tape-delayed basis" an unspecified number of 
hours of golf event coverage). And Comcast does not assert that if the analysis is restricted to 
"live" (and not tape-delayed) coverage, its networks outperform Tennis Channel. Answer <](82; 
see also id. Ex. 4, Decl. of Michael Egan, ft 16-18 ["Egan Decl."]; id. Ex. 5. 

23 See Solomon Decl. 'B: 9; Solomon Supp. Decl., Exh. G. Comcast's quibbles regarding the 
exclusivity of event coverage are similarly unsound. For example, Comcast stresses Tennis 
Channel's online streaming of some 2010 Australian Open matches, see Answer'B: 84, but most 
of the online coverage showed matches that supplemented (rather than duplicated) the higher
profile matches being shown on Tennis Channel. As for Versus and the Golf Channel, Comcast 
carefully avoids describing many of their rights as fully exclusive. See, e.g., Answer'B: 87 
("exclusive cable rights"). The fact is that online viewing supplements, but rarely replaces, 
television viewing, see Supplemental Decl. of Timothy Brooks, 'B: 9-10, attached hereto at Exh. 1 
("Brooks Supp. Decl."), which is likely why Comcast has been extolling to the Commission the 
value of making video content available to consumers on computers. See, e.g., NBC Telemundo 
License, LLC & Comcast Corp., Application for Consent to Transfer of Control, File No. 
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Since 2009, for example, it has offered significant coverage of all four Grand Slams (Wimbledon 

and the U.S., Australian, and French Opens), every worldwide and United States Davis Cup and 

Fed Cup match, and many other major tournaments-worldwide, year-round.24 And Comcast 

incorrectly suggests that Tennis Channel "has just 49 tournaments scheduled for 2010,,25; the 

truth is that Tennis Channel plans to broadcast close to 80 tournaments-which generally run for 

a week or two and often include dozens of matches each day.26 

8. Meanwhile, Comcast "admits that Golf Channel does not offer live event 

coverage of' any of golfs Majors: the Masters Tournament, the U.S. Open, the Open 

Championship, and the PGA Championship, which instead generally are offered on the free 

over-the-air broadcast networks.27 Nor does the Golf Channel ordinarily telecast the more 

popular later rounds of the events it does cover.28 And according to Comcast, "golf 

programming is plentiful on cable," including on ESPN, USA, and TNT.29 Versus, for its part, 

BTCCDT-20100128AAG, Attachment 1 (Public Interest Statement) ("ComcastINBCU 
Application"). 

24 Complaint B 11-12; Solomon Decl. <J[ 9. 

Moreover, Tennis Channel's lifestyle, instructional, and other non-event programming is 
also highly regarded by viewers and independent observers. Complaint <J[ 12. Much of what 
Comcast describes as "original hours" on the Golf Channel, by contrast, is merely "live-from" 
content-that is, the half-measure of having reporters outside an event rather than cameras inside 
it. Answer <J[ 86. Comcast suggests that the fact that Tennis Channel does not have to rely on 
"live-from" programming is a drawback, id. at <J[ 88; this is a perplexing claim, since it stems 
from Tennis Channel's superior live coverage of actual events. (For significant events, Tennis 
Channel does offer both event coverage and "live-from" interviews and analysis. Solomon 
Supp. Decl. <J[ 6.) 

25 Egan Decl. <J[ 15. 

26 Solomon Supp. Decl. <J[ 6. 

27 Answer, Responses to Numbered Paragraphs, <J[ 39. 

28 Complaint <J[ 80. 

29 Comcast Spotlight, "Sports-Pro Golf," at http://www.comcastspotlight.comlsiteslDefault. 
aspx?pageid=9743&siteid=62&subnav=3 (last accessed Mar. 22,2010), attached at Exh. 21. 
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covers such less widely viewed sports as bull riding, bicycling, cagefighting, and hunting, along 

with some NHL games (though only two championship games).30 For over six months, 

DIRECTV publicly refused to pay Versus's high prices (which based on public figures are 

), 

citing the infomercials Versus carries-many of which are telecast during key daytime periods

and its limited original programming.3l DIRECTV only recently resumed carriage of Versus.32 

9.  

 

30 Complaint <J[ 80; Answer <J[ 87. 

31 Mike Reynolds, "Versus, DirecTV Disconnect in Carriage Dispute," Multichannel News (Sept. 
1, 2009). See also SNL Kagan, Economics of Basic Cable Networks at 53 (2009) [hereinafter 
Economics of Basic Cable Networks], attached to Complaint at Exh. 20 (Versus licensing fees of 
33 cents per subscriber per month in 2010); Tennis Channel Proposal to Comcast, attached to 
Complaint at Exh. 24 (,' 

_ 6 

). See also Tribune Media Services, Versus Program Schedule (Comcast - Digital) 
(Mar. 21-Apr. 4, 2010), at http://tvlistings.zap2it.comltvlistings/ZCSGrid.do?stnNum=15952& 
channel=7, attached at Exh. 23. 

32 Mike Reynolds, "Versus, DirecTV Reconnect on Carriage Accord," Multichannel News (Mar. 
15, 2010), attached at Exh. 19. 

33 Complaint ft 61-63. See also Brooks SUpp. Decl. <J[ 21  
 

34 Brooks SUpp. Decl. <J[ 5. 

35 Id. 
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.36  

37 

10. 

 

 

 

 

 

36 Complaint 143; Brooks Decl. § III(2)(g). 

37 Complaint 143; Brooks Decl. § III(3)(a). 

38 Brooks Supp. DecI.15. 
39 Id. 

40 Id. 

41 I d. 1 4 & n.l. 

42 TCR 135. 
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11.  

 

 

 

 

 

 

 

 

 

 

 

12.  

 

 

43 See generally Brooks Supp. Decl. ft 14-23. 

44 See, e.g., Singer Supp. Decl. at n.41 
 

See Orszag Decl. at 22. 

45 Orszag Decl. <J( 70. 

46 Brooks Supp. Decl. <J( 7
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13.  

 

 

 

 

 

14. Competition/or viewers and advertisers. Comcast asserts that Tennis 

Channel, Versus, and the Golf Channel do not "directly compete" for viewers or advertising.52 

Yet it concedes that the networks overlap in key respects; for instance, "[v ]iewers of both Tennis 

Channel and Golf Channel are among the highest-income households, a coveted demographic 

47   
 

  

48 Complaint ft 43 -44, 61-63. Tennis Channel perfonns well in surveys of the 
overall value viewers place on the options available to them. See Brooks Decl. § III(4)(c); 
Brooks Supp. Decl. <J[ 6. 

49 Brooks Supp. Decl. <J[ 14. 

50 Id. 

51 1d. 

52 Answer at 52. 
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among advertisers.,,53 This concession is consistent with Tennis Channel's proof of 

demographic similarities among the viewers of these three networks. 54 

15. Comcast also fails to overcome, or even dispute, Tennis Channel's proof 

that the networks have a  of advertising customers in common. 55 Its effort to 

minimize the importance of that overlap-by asserting that other sports networks also control a 

much larger proportion of the advertising market than does Tennis Channel-amounts to an 

argument that large networks like Versus and the Golf Channel can never face competition from 

smaller networks, and that those smaller networks therefore never can prevail in a Section 616 

claim. 56 Likewise, Comcast is off-base in its claims that advertiser "[0 ]verlap is not an accurate 

measure of potential advertising competition because fIrms that share customers do not 

53 Id. at <][ 99. Comcast relies on insignifIcant differences in the gender and income demographics 
of the networks to argue that Tennis Channel does not compete with Versus and the Golf 
Channel for viewers and advertisers. See Egan Decl. <][ 24, Orszag Decl. <][ 57. The fact that the 
networks "are substantially similar in audience composition ... can be readily seen when we 
include a fIgure omitted by Mr. Egan and Mr. Orszag, namely the median for each metric." 
Brooks Supp. Decl. <][ 6. The median fIgure shows that all three networks "are  
average in male composition as well as in income." Id. As Mr. Brooks concluded, "Saying that 
these networks are 'not terribly similar' [as Comcast does] is like saying two affluent individuals 
are not similar because one is slightly richer than the other." Id. 

54 Complaint <][ 58. Comcast wrongly suggests that "demographics alone provide little 
information about a network's customer interest and appeal," while "[c]ompetition for 
advertising dollars is a more relevant proxy." Answer <][ 101. , demographics 
are a direct measure of customer appeal and what advertisers examine when they make 
purchasing decisions. Herman Decl. <][ 5. 

55 Complaint <][ 59. 

56 Answer <][ 102. The size and number of available networks does not determine whether or not 
they compete (or compete "directly") for the total revenues available to networks from 
advertisers' budgets, nor is it true, as Comcast suggests, that networks that compete for the 
attention of the same advertisers are not in competition. See Orszag Decl. <][ 59-60. Dr. Singer 
found that this conclusion "violates basic economic logic, as it suggests that a profIt-maximizing 
firm would be happy to share its customers with a rival." Singer SUpp. Decl. <][ 15, n.14. Instead, 
Dr. Singer concluded that "Tennis Channel draws heavily from the same base of customers that 
advertise on Versus and the Golf Channel," each of which has a fInite amount to spend on 
advertising, meaning that "the three networks compete for advertisers and thereby impose some 
degree of price discipline on [each others'] advertising rates." Id. <][ 47. 
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necessarily compete for those customers,,,57 and that the advertising models of Golf Channel and 

Versus include some revenues from sources for which Tennis Channel does not compete.58 The 

reality is that Tennis Channel, the Golf Channel, and Versus clearly compete for the same groups 

of viewers and advertisers; indeed, they serve many of the exact same advertisers. The 

advertising dollars available from these sources are fmite, not infinitely expandable. Because 

advertisers have finite advertising budgets, they are forced to choose-if not whether to advertise 

on each network, then how much to spend (a dollar spent on one network cannot also be spent on 

another). And it is clear that the Golf Channel, Versus, and Comcast's other affiliated networks 

benefit in competition for these dollars from the severe limitations that Comcast's calculatingly 

controlled and limited distribution of Tennis Channel has caused. Limited distribution of Tennis 

Channel by Comcast "depresses Tennis Channel's advertising revenues, thereby preventing it 

from becoming a more significant competitor that ultimately could constrain Comcast's own 

advertising revenues," a fact that necessarily gives Comcast an anticompetitive incentive to 

depress Tennis Channel's distribution. 59 

B. Comcast Discriminates Against Tennis Channel Because It Is Unaffiliated. 

16. Comcast asserts that Tennis Channel is required to show that the disparate 

treatment to which it objects "was specifically motivated by affiliation or non-affiliation," and 

that for the purpose of analyzing this issue, Comcast need only "articulate[] a valid rationale for 

[the] disparate treatment," at which time Tennis Channel becomes obliged to prove the pretextual 

57 Answer <J( 103. Comcast is trying too hard to avoid the obvious. If sharing identical 
advertisers (and making pitches to the same advertisers) does not show competition for the same 
set of advertisers, nothing would. Decl. of Hal Singer, Exh. 1 to Tennis Channel Complaint, <J[ 20 
[hereinafter "Singer Decl."]. 

58 Answer <J(<J( 104-05. There is no requirement that the networks have identical advertising 
models or that, beyond competing for a number of the same advertisers (which is not in dispute), 
they only compete for the same advertisers and no others. 

59 Singer Supp. Decl. <J[ 45. 
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nature of such rationales.6o In fact, the Media Bureau expressly rejected the claim that the 

"standard for assessing discrimination under Section 616 is derived from 'the body of law that 

has arisen under [statutes prohibiting race-, age-, and similar discrimination]"'-the very body of 

law upon which Comcast now relies.61 The Bureau correctly held, instead, that a complainant 

like Tennis Channel bears only the burden of establishing a prima facie case of discrimination,62 

and that the defendant is required to prove (not just articulate) its claimed legitimate reasons for 

the disparate treatment.63 In any event, even if Comcast's preferred standard of proof were 

applied, Tennis Channel would prevail. The evidence of discrimination is overwhelming; the 

justifications Comcast offers are purely pretextual. 

1. Comcast Distributes Tennis Channel on Significantly Less Attractive 
Terms Than Its Affiliated Networks. 

17. There is no dispute that Comcast carries Tennis Channel on a narrow 

sports tier received by about ten percent of its subscribers, and that it grants its affiliated sports 

networks penetration that includes many times that number of subscribers: Versus and the Golf 

Channel are distributed on what Comcast describes as "expanded basic" to nearly all (according 

to Comcast, ) of Comcast's subscribers, and the NHL Network, NBA TV, and 

MLB Network are distributed to about .64 Thus, Comcast cannot seriously deny 

60 Answer ft 41-44 (citing, inter alia, McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)). 

61 TCR 123; see also id. 1 14; Answer f141-44 & n.93. 

62 TCR 1 25; see also id. f123-24. 

63 [d. 124 (MVPD required to "demonstrate" that disparate treatment did not result from 
affiliation); id. 132 (citing MVPD's failure "to provide evidence sufficient to rebut [the] prima 
facie case"). The somewhat different approach of the Presiding Judge in another matter 
depended largely on maintaining consistency with earlier rulings in that particular case by a 
different judge, but even there the AU did not, as Comcast suggests, import McDonnell Douglas 
into this context. See Herring Broadcasting, Inc. v. Time Warner Cable Inc., Recommended 
Decision, f157-63 & n.232, 24 FCC Rcd 12967 (reI. Oct. 14,2009). 

64 Complaint B 65-66; Decl. of Jen Gaiski, Exh. 6 to Comcast Answer, at 1 12 ("Gaiski Decl."). 
The Comcast SportsNets are distributed to the vast majority of subscribers of the Comcast 
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that it provides materially less expansive carriage to Tennis Channel than to its affiliated 

networks. 

18. Comcast asserts nonetheless that it makes Tennis Channel "available" to 

nearly all Comcast subscribers, because anyone of those subscribers can pay additional amounts 

to obtain Tennis Channel.65 But here again, Comcast's actions are at odds with its arguments in 

this case: recognizing the substantial limitations that this type of extra-fee carriage imposes on 

networks, Comcast does not limit its own networks to customers who pay appreciably higher 

rates, as it does with Tennis Channel.66 Instead, nearly all of Comcast's 24 million subscribers 

actually receive Versus and the Golf Channel, without paying extra for the service, while only 

about ,actually receive Tennis Channel on the sports tier,67 

and then only after signing up for digital cable and paying as much as eight more dollars per 

month for the Sports and Entertainment Package.68 This fonn of "availability" obviously is not 

equivalent to actually being carried to more homes at no additional charge and without the need 

to obtain new equipment or even make a phone call.69 

systems that distribute them. Complaint at 1[ 65. See also Answer, Responses to Numbered 
Paragraphs, 1[ 65 (not denying this allegation). 

65 Answer 1[ 11. 

66 See Brooks Supp. Decl. 1[ 23 ("Comcast's suggestion that Tennis Channel somehow benefits 
from placement on an extra-cost sports tier is illogical. . .. No advertiser-supported network 
wants to be placed exclusively on an extra-cost tier, and those that are placed there suffer as a 
result."). 

67 Gaiski Decl.1[ 5. 

68 Gaiski Decl.1[ 5 (sports tier fee is "approximately $5-8 per month"). 

69 See TCR 1[ 31 n.123. Comcast' s discussion of its positioning of networks in its channel lineup 
is similarly erroneous. Complaint TJ[71-72. See also Brooks Supp. Decl.1[ 23-24 ("Carrying 
MLB and NHL on both lineups does not enhance the appeal of the sports tier, it dilutes it. Rather 
than enjoying proximity to MLB and NHL where they are most widely exposed, Tennis Channel 
is located outside their back door."). 
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2. The DitTerent Treatment Is Because of Comcast's Affiliation-Based 
Discrimination. 

19. The basis for the unfavorable treatment Tennis Channel receives from 

Comcast is affiliation: 

• No Comcast-affiliated network is carried solely on the narrowly-distributed 
sports tier, as unaffiliated networks are. Comcast carries its affiliated 
networks broadly, giving its wholly owned networks the widest possible 
carriage and its partially owned networks significantly greater coverage than 
is available on the sports tier.7o 

• Affiliation provides the only explanation for Comcast's treatment of the 
channels it owns as compared to its treatment of other channels. For example, 
Comcast moved the Golf Channel from the sports tier to its broad basic tier, 
specifically and admittedly because it owned the network and the network was 
faltering as a premium channel. But Tennis Channel is a far more mature and 
completely developed sports service than the Golf Channel was when 
Comcast repositioned it just months after its launch.71 

• According to its president, Stephen Burke, Comcast treats its affiliated 
networks "like siblings as opposed to strangers.,,72 Comcast's effort to 
explain away this statement by suggesting that it merely related to the physical 
proximity of Comcast's network and distribution staff (a factor Mr. Burke 
later mentioned) is inconsistent with the full remark, in which Mr. Burke said 
that affiliated networks receive "a better audience with" and "a different level 
of scrutiny" from Comcast executives who make carriage decisions.73 

• Comcast has a clear incentive to discriminate against networks such as Tennis 
Channel. Doing so protects its affiliated networks from competition, which is 
particularl y relevant with sports like golf and tennis that Comcast itself 
recognizes as highly similar in terms of their audience and advertiser appeal. 
Discrimination also strengthens Comcast in its pursuit of sports content for its 
own networks.74 Comcast has placed expanding its sports business at "the top 
of [its] list,,,75 and tennis is said by some sources to be a key part of that 

70 Complaint B 68-70. 

71 [d. B 25,67. 

72 [d. <JI 68. 

73 [d. <JI 68 & Exh. 21. 

74 [d. B 73-74, 76. See also Singer Supp. Decl. <JI 45. 

75 Sam Schechner, "Corporate News: Comcast-NBC Is a Challenger," Wall St. J., at B2 (Oct. 
12,2009), attached at Exh. 9 ("Comcast Corp. executive Jeff Shell said ... that expanding the 
sports business at his cable networks was the 'top of our list over the next five years. '''); see also, 
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strategy.76 At a time when Comcast is trying to expand its reach in sports 
programming, and possibly even to launch its own tennis network, its 
incentive to discriminate against a potent source of competition for audience, 
advertisers, and content is both patent and especially strong. 77 

20. Given that Tennis Channel is similarly situated with Comcast's affiliated 

sports networks,78 one "would expect a reasonable MVPD in Comcast's position considering the 

relevant non-affiliation-based factors to carry Tennis Channel in a similar manner" to its 

affiliated, similarly situated networks, as others often do.79 Comcast's failure to provide 

comparable carriage levels can only be understood as an effort to provide a competitive 

advantage for its affiliated networks. 80 

3. Comcast's Proffered Rationales for Its Conduct Are Pretextual. 

21. Comcast offers a variety of claimed business reasons for treating Tennis 

Channel differently from its owned sports networks. But these showings are distorted or 

pointless, and Comcast does not even claim-let alone prove-that its affiliated networks are or 

ever have been held to the standards to which it now claims to hold Tennis Channel. Indeed, 

given the Answer's failure to measure Comcast's affiliated networks by these same standards-

e.g., John Ourand, "Comcast's Burke Takes on Critics of Company's Dual Strategies," Sports 
Bus. 1. (Apr. 13, 2009), attached at Exh. 7. 

76 See Bob Larson, "We Hear," Daily Tennis News (Feb. 12,2010) ("We Hear ... that Comcast, 
owner of The Golf Channel, is studying the possibility of launching a tennis channel."), attached 
at Exh. 15. If Comcast alone distributed an affiliated tennis network at the same level as Versus 
and the Golf Channel, that new network would have about as much distribution as Tennis 
Channel does today on all MVPDs. If these sources are correct, Comcast's plan to launch a 
tennis network provides an obvious incentive for Comcast to keep Tennis Channel's distribution 
low so that it cannot compete effectively with the new service. 

77 See TCR <J[ 37 (MVPD had "incentive to thwart [unaffiliated network's] widespread 
availability," given their competition for sports rights); Complaint <J[ 73; Singer Decl. B 40-45. 

78 See paragraphs 2-15, supra. Tennis Channel also performs well on the standards proffered by 
Mr. Orszag, see Orszag Decl. <J[ 54 n.66, and by Mr. Egan, see Egan Decl. <j[ 9. See also Brooks 
Supp. Decl. B 8-9. 

79 Singer Decl. <j[ 2. 

80 See Complaint <J[ 74; Singer Decl. B 2, 23. 
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and Comcast's failure to offer a consistent set of supposedly applicable standards throughout its 

opposition-there is ample reason to believe Mr. Burke's observation that Comcast's executives 

apply "a different level of scrutiny" to carriage decisions regarding affiliated and unaffiliated 

networks.81 The Media Bureau has condemned such an approach, in a holding (unmentioned by 

Comcast) that Section 616 "prohibit[s] [the MVPD] from applying to unaffiliated programming 

services more stringent standards ... than those it applie[s] to affiliates.,,82 

a) Comcast's Claimed Economic Justification Is Unsound. 

22. Comcast asserts that expanding Tennis Channel's carriage would cost it 

more than what was justified by local interest in Tennis Channel.83 But the facts undermine any 

claim that cost savings and the level of local interest were the real reason for Comcast's refusal 

to provide Tennis Channel with nondiscriminatory carriage. In May 2009, Tennis Channel 

approached Comcast with an offer of 

:.84 Although Comcast's Executive Vice President of Content Acquisition, 

Madison Bond, previously had demanded a "incentive" to reposition the network (a 

matter that Comcast admits it raised during the negotiations), Comcast rejected in June 2009 the 

 that Tennis Channel proposed without even a counteroffer.85 If cost, and 

81 Complaint, Exh. 21. 

82 TCR <][ 33; see also ide at <][ 46 n.182. 

83 Answer ft 62-63,91. 

84 Solomon Supp. Decl. ft 3-5. 

85 Answer <][ 53 & Responses to Numbered Paragraphs <][ 45 (first claiming that "there was no 
such 'demand,'" but later "admit[ting] that Matt Bond was responsible for responding to Tennis 
Channel's most recent proposal and that he raised the prospect of  during the 
course of discussions"); Decl. of Ken Solomon, Exh. 3 to Complaint, at ft 14-20; Solomon 
Supp. Decl. <][ 3 ("In light of Mr. Bond's demand, I was surprised that, after we ultimately offered 
a  Comcast did not even attempt to negotiate the magnitude of the financial 
incentive. Instead, Mr. Bond simply cut off our discussions without negotiation."). See also 
Solomon Supp. Decl. <][ 5. 
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not affiliation, had motivated Comcast's decision-making, as it now claims,86 it would have been 

illogical for Comcast to walk away without first exploring the possibility that it could provide 

broader carriage of the network at an even lower cost. 87 Moreover, as shown below, each aspect 

of Corncast's cost claim fails review. 

23. Financial costs and benefits. Corncast appears to argue that the cost to it 

of increasing Tennis Channel's penetration would have been significant and would not have been 

justified by any benefit it would receive. But Comcast greatly overstates the net fmancial 

expense it would incur in increasing Tennis Channel's carriage. 

88 

24. And that gross figure takes no account of the other fmancial benefits 

Corncast could achieve from repositioning Tennis Channel. As the Media Bureau has already 

recognized, "out-of-pocket cost estimates [are] overstated [where] they fail to account for [the] 

ability to recoup a portion of those costs" through other means, such as "the sale of advertising 

spotS.,,89 In fact, Comcast likely would receive a net benefit from several sources: as expert 

economist Dr. Hal Singer notes, 

86 See paragraphs 23-27, infra. 

87 Solomon Supp. Decl. C)[ 5. 

88 Answer C)[ 91. 

89 TCR C)[ 36. Comeast, of course, does not mention this detennination. 
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[t ]hose benefits could take the form of increased advertising 
revenue, increased subscriber revenue (from increased subscriber 
retention, increased subscriber attraction, or higher prices), 
increased incentives for subscribers to upgrade from analog to 
digital (if Tennis Channel were carried on Digital Basic), or 
increased savings from lower expenditures with the license fees of 
other networks whose prices would be disciplined by Tennis 
Channel's improved ability to compete. 90 

25. The incremental cost to Comcast of carrying Tennis Channel on its 

"expanded basic" tier } amounts to only 

annually for each subscriber who would receive the channel.91 As Dr. Singer explained, 

Comcast could recoup this limited expense through many available revenue sources.92 For 

example, 

would permit Comcast's local systems to achieve national break-even if 

they could ~.94 That 

goal is particularly reasonable in light of the millions of new Tennis Channel viewers that 

Comcast's local systems would be able to offer after the change. 

26. In any event, the additional cost to Comcast of expanded carriage would 

still leave Tennis Channel a great deal  than either Versus or the Golf Channel. Tennis 

Channel's fees are in comparison to the rates that Comcast pays its own affiliated 

networks: according to published reports, the 2010 license fees for the Golf Channel are about 

90 Singer Supp. Decl. <J[ 20. Of course, Comcast cannot argue that it would lose subscriber 
revenues from a possible reduction in sports tier subscribership were Tennis Channel to be added 
to a broader tier, given its position that networks dually carried on the sports tier and broader 
tiers (as a number of its affiliated sports networks are, and as Tennis Channel could be) still draw 
subscribers to the sports tier. See AnswerB 115-16. 

91 Singer Supp. Decl. <J[ 20. 

92 Id. 
93 

94 See Singer Supp. Decl. <J[ 20. 
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95 Assuming that Comcast's imputed payment for its own networks equals the industry 

average for their carriage by other distributors, in 2010 it will spend nillion to carry 

Golf Channel and million to carry Versus on basic tiers.96 

.97 And  the NHL 

Network, the MLB Network, and NBA TV also cost' 

.98 Comcast makes no 

showing, and it does not suggest, that it applied to those services-two of which have been 

repositioned in the past several months-a cost-benefit analysis similar to that which it now 

purports to apply to Tennis Channel. 

27. Finally, Comcast cannot properly use the fact that it must incur a modest 

cost to come into compliance with Section 616 to justify its failure to comply. That is, given that 

Tennis Channel's fees are among the lowest of national sports networks and----even on a basic 

tier-would be far lower than the imputed fees that Comcast pays for Versus and the Golf 

Channel and the actual fees that it pays other Comcast-affiliated sports networks, the limited 

95 See Economics of Basic Cable Networks at 53. 

96 Solomon Supp. Decl. <J[ 4; Gaiski Decl. <J[ 12. 

97 Bond Decl. <J[ 20. 

98 Economics of Basic Cable Networks at 53 (NHL Network, MLB Network, and NBA TV 2010 
rates of 56, 25, and 29 cents, respectively, per subscriber per month). In any event, Comcast's 
discussion of the supposed savings to it from refusing to provide nondiscriminatory carriage 
rings hollow given how minimal those savings are at a time when Comcast is enjoying record 
profits. See, e.g., Comcast, "Comcast Reports Second Quarter 2009 Results," tbl. 4 (Aug. 6, 
2009) (2009 second quarter profits grew 53% compared to 2008), at 
http://files.shareholder.comldownloads/CMCSN860215874xOx312987/cc0396fl-9854-44d1-
a361-706b 1 e 1 d271 b/2Q09%20Tables. pdf. 

- 23 -

Public Version



additional expense associated with carrying Tennis Channel on nondiscriminatory terms does not 

excuse Comcast' s failure to do SO.99 That is particularly true in view of the significant offsetting 

benefits that Comcast's MVPD division would enjoy as a result of the broader carriage. 100 

28. Local interest. Comcast also claims that it did not reposition Tennis 

Channel because "[ t ]here was-and is-no demand by Comcast systems or subscribers for 

greater distribution of the network." 101 In her declaration in this case, Comcast's Vice President 

of Content Acquisition, Jen Gaiski, claims that Comcast's corporate office has "never rejected a 

request by any system to launch Tennis Channel." 102 That statement fails to acknowledge that 

Comcast has, in fact, declined systems' requests to launch Tennis Channel on a broadly 

penetrated tier, the change that Tennis Channel seeks in this case. 103 

29. In fact, Comcast's systems do not have a major say in its carriage 

decisions-a proposition demonstrated by its apparently unilateral decision to reposition (or 

provide broad distribution at launch to) each and every service in which it has a fmancial interest 

on all or virtually all of the systems it owns and to carry exclusively on the isolated sports tier 

only services in which it has no interest. This includes the MLB Network, NHL Network, and 

NBA TV, which Comcast launched (MLB Network) or repositioned (NHL Network and NBA 

TV) on a nationwide basis within months of turning down Tennis Channel's request in May 

2009. In any event, Tennis Channel itself has had occasion to experience the futility of staking 

hopes of broader carriage on the desires of Comcast local system executives. 

99 See Singer Decl. <J[ 24 & tbl. 4. 

100 See, e.g., paragraphs 24-25, supra. 

101 Answer <J[ 7. 

102 Gaiski Decl. <J[ 9. 

103 See Solomon Supp. Decl. <J[ 11. 
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30. At the time that Comcast entered into its affiliation agreement with Tennis 

Channel (in 2005), Comcast's San Francisco system expressed the desire and intent to carry 

Tennis Channel on a more broadly penetrated digital basic tier, just as it today carries the NHL 

Network, MLB Network, and other Comcast-affiliated sports channels. 104 By September 2005, 

the San Francisco system reported that Comcast was  

and that it had assigned Tennis Channel a channel number in 

the range of other digital basic channels, and it had arranged with Tennis Channel a tennis-based 

promotion to encourage analog customers to upgrade to digital service.105 The arrangement had 

been approved by  

 

. 106 At the last minute, Comcast's central office overruled the arrangement and 

directed the San Francisco system to carry Tennis Channel only on the sports tier, putting Tennis 

Channel in only about 70,000 San Francisco homes rather than the 750,000 homes to which 

Comcast's local and regional personnel had agreed. 107 

31. Tennis Channel has been advised by Comcast employees that individual 

systems are not authorized to make tiering changes without the approval of Mr. Bond or Ms. 

Gaiski in Comcast's corporate office. 108 Thus, even where a local system has demonstrated 

substantial interest in and commitment to broader carriage, it was vetoed by a corporate mandate 

104 Solomon Supp. Decl. <J[ 10. In addition to planning to carry Tennis Channel on digital basic, 
the San Francisco system also planned to carry Tennis Channel on the sports tier. [d. 

105 [d. <Jr)[ 7-9. See Brooks Supp. Decl. <J[ 24 (noting that "some networks (notably those 
[Comcast] owns) ... get favored treatment by lower channel assignments unrelated to 
'neighborhooding,' while others (those [Comcast] does not own) do not receive this advantage"). 

106 Solomon Supp. Decl. <J[ 11. 

107 [d. <J[ 12. 

108 [d. <J[ 16. 
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to restrict Tennis Channel to the sports tier. Given the futility of such local expressions of 

interest, it is hardly surprising that Tennis Channel did not accept Comcast's invitation in 2009 to 

engage in another fruitless round of individual system negotiations when Mr. Bond offered that 

course as the only way in which its penetration could be improved. The offer was pretextual; the 

effort would have been unavailing. 

32. Increased subscribership. Comcast claims that no "actual or potential 

gain or retention of subscribers ... would result" from expanding Tennis Channel's carriage. 109 

That claim is unsupported and irrelevant as a matter of settled law. 

33. By suggesting that Tennis Channel must show that its broader carriage of 

the network would help retain or attract subscribers, Comcast urges a standard that the Media 

Bureau has already rejected (again without mentioning this authority). Specifically, the Bureau 

held that such an argument "would effectively require a program carriage complainant to 

demonstrate that an MVPD's failure to carry its service will cause subscribers to switch to other 

MVPDs that do carry the service": this "is not a requirement of the program carriage statute or 

our rules." 1 
10 

34. In any event, Comcast does not assert that in order to continue receiving 

carriage on its Expanded Basic tier, the Golf Channel is required to prove any actual or potential 

gain or retention of subscribers. III Nor does it claim to have polled its individual systems to see 

whether they wanted to continue paying 

to receive Versus's programming, which D IRECTV has characterized as "a paid programming 

109 Answer <J[ 63. 

11
0 Omnibus HDO <J[ 21; see also ide at <J[ 32. 

III Singer Supp. Decl. <J[ 51. 
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and infomercial channel with occasional sporting events." 1 12 Nor does it assert that it required 

any such showing before it launched the MLB Network on a digital basic tier nationwide or 

moved the NHL Network and NBA TV to such a tier, again on a nationwide basis. 1 
13 Nor does 

Comcast state that it queried its local systems to see whether their subscribers were interested in 

paying extra for broad digital carriage of the u.s. Olympic Network (which would not have the 

right to offer Olympics event coverage-content that would be available for free on broadcast 

television).114 Apparently, only non-affiliated-"non-sibling"-services are held to such 

standards, a practice that is a facial violation of the plain language of Section 616. 

35. Comcast's ratio. Comcast has invented a measurement that it calls 

"relative cost"-"the ratio of average license fee per subscriber to programming expenditures"-

to justify isolating Tennis Channel on its sports tier. 1 15 This metric, which does not actually 

measure costs and benefits to an MVPD, is not a calculation that Comcast claims to have 

actually made in its carriage decisions regarding Tennis Channel or any of its affiliated sports 

networks. Nor does Comcast suggest that it is standard in the industry. 

36. It is easy to see why: this ratio has no validity. 1 16 Programming costs 

measure neither program quality nor a service's attractiveness to audiences. For example, news 

costs and reality program expenditures differ dramatically from the costs associated with 

112 Mike Reynolds, "Versus, DirecTV Disconnect in Carriage Dispute," supra note 31. See also 
Singer Supp. Decl. Cj[ 18. 

113 Singer Supp. Decl. Cj[ 42. 

114 [d. See also Complaint Cj[ 27 n.58. 

115 Answer at 47; id. at Cj[ 93. 

116 Even if Comeast' s "relative cost" methodology were itself valid, its calculations would not 
be. Comcast's economist claims to have drawn information about each network's programming 
expenses from an independent source, SNL Kagan, but he reports expenditures for Versus and 
other Comcast-owned networks that are markedly higher than the comparable figures reported by 
Kagan, thereby artificially improving Comcast's "relative cost" ratios relative to other networks 
whose figures were not inflated. See Singer Supp. Decl. Cj[ 40. 
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acquisition of feature films or the development of hour-long dramatic series. 117 And the cost of 

licensing sporting event packages can vary dramatically from package to package and sport to 

sport. 118 Importantly, Comcast does not show that there is any correlation between a network's 

programming expenditures and the quality or viewer appeal of that network's programming. 119 

37. In any event, the amount that Tennis Channel spends today on rights and 

programming development, five years after its launch on Comcast's systems, is fully comparable 

to what the Golf Channel and Versus spent at the same time in their development. Kagan reports 

that, during the fifth year after its launch on Comcast's systems, Versus spent on 

programming expenses-the  that Kagan estimates Tennis Channel will spend in 

2010, five years after its own Comcast launch; Golf Channel's programming expenses five years 

after its Comcast launch were . 12o These circumstances 

evidently did not prevent Comcast from providing Versus and the Golf Channel with broad 

carriage on its Expanded Basic tier. And for its expenditures, Tennis Channel has amassed 

virtually every tennis tournament of significance in the world, as well as major rights to 

broadcast the tennis Grand Slams. Neither the Golf Channel nor Versus can lay claim to such 

distinguished and comprehensive content for their money. 121 

38. Comcast suggests that lower "relative cost" ratios of licensing fees to 

programming expenditures, or higher programming expenditures standing alone, lead to broader 

117 See Singer SUpp. Decl. <)[ 38 ("[R]eality television shows and talent competitions are 
extremely popular-that is, are highly valued by viewers, advertisers, and distributors-yet often 
cost relatively little to make. Thus, the fact that a network spends a lot on programming is not 
critical to its success."). 

118 See ide 

119 Id. <)[ 35. 

120 See Economics of Basic Cable Networks at 315, 540, 585, attached at Exhibit 8. 

121 See Complaint ft 11-12, 39, 79-80; paragraphs 6-8, supra. 
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MVPD penetration. 122 As a threshold matter, those conclusions are incorrect because, as Dr. 

Singer notes, unaffiliated sports networks commonly deviate from Comcast's suggested rule. 123 

In any event, Comcast's newly discovered "relative cost" ratio must be rejected because it would 

necessarily penalize smaller networks: Networks with more subscribers, by defmition, enjoy 

economies of scale allowing them to reduce license fees while keeping programming 

expenditures fixed or to maintain license fees but increase programming expenses. 124 In 

contrast, smaller networks cannot spread their costs over as many subscribers and therefore have 

typically less favorable "relative cost" ratios. 125 

39. 

 

126 It is thus incorrect to assume that Tennis Channel's cash outlay tells any part 

of the story about the value of its content. 127 And it is inappropriate to imply that the more 

efficient Tennis Channel is in obtaining rights or creating its own programming, the more 

122 Answer fJ[92-93; Orszag Decl. 1 32, tbls. 2A-2B & figs. 1-2. 

123 Singer Supp. Decl. 1 16. 

124 [d. 122. 

125 [d. 1 18. 

126 See paragraphs 9-13, supra. 

127 
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disadvantaged it should be in its distribution. 128 Furthermore, limited distribution restricts a 

sports network from acquiring more expensive sports content because of licensors' desire for 

broad distribution and the limited revenues available for Tennis Channel to bid on such marquee 

content. Despite this handicap, as we have noted, Tennis Channel has bid for and acquired the 

rights to virtually all of the world's top tennis tournaments. 129 Where it shares Grand Slam rights 

with another network, it does so because the licensor seeks to deliver coverage of these showcase 

events in more homes than Tennis Channel can deliver on its own. To acquire these full rights, 

Tennis Channel would need to be more broadly distributed-and the single largest MVPD 

suppressing the network's distribution is Comcast. 130 Plainly, even with its carriage 

disadvantages, Tennis Channel has aggregated the rights to every worldwide event of interest to 

its audience-in a sport that Comcast concedes (in materials it circulates to advertisers) is 

comparable to golf. 131 The suggestion that it should have spent more to improve its appearance 

on a concocted and irrelevant ratio that measures nothing of significance should be ignored. 

40. At bottom, Comcast's observation that there is a negative relationship 

between a network's household penetration rate and its ratio of license fee per subscriber to 

programming expenditure stands for the unremarkable proposition that networks that are less 

128 Comcast also mistakes correlation for causation, stating that 

- -
Thus, Comcast's theory amounts to a claim that networks that are broadly carried 

should for this reason remain so, while networks that are narrowly carried should for this reason 
remain so. 

129 Solomon Dec!. <J[ 4. 

130 See, e.g. Solomon Dec!. ft 24-25. 

131 Comcast Spotlight, "Sports-Pro Tennis," supra note 1. 
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expensive to distributors tend to be carried more broadly. 132 But 

b) Comcast's Reliance on Bandwidth and Launch Dates Is Faulty. 

41. Comcast also seeks to invoke historical differences as a justification for 

treating Tennis Channel differently from the Golf Channel and Versus. It notes that it "has a 

finite amount of bandwidth and must allocate that limited resource selectively.,,}33 Taking this 

argument to an extreme, Comcast's expert Michael Egan asserts that Tennis Channel "missed the 

marketplace opportunity for distribution on highly-penetrated tiers.,,134 This striking argument-

which amounts to a request that the Commission authorize Comcast never to carry an 

unaffiliated network on a broad tier unless the network existed in the mid-1990s and is already 

broadly penetrated today-fails factually and legally. 

42. In fact, Comcast has much more bandwidth today than it did in the mid-

1990s, when it launched Versus and the Golf Channel. 135 For this reason, Comcast does not 

actually allege that it lacks the capacity to carry Tennis Channel as broadly as Versus and the 

Golf Channel. Indeed, just the opposite is true: Comcast asserts that Tennis Channel is 

"available to virtually all Comcast subscribers who may be interested in obtaining [it]," albeit for 

}32 Singer Supp. Decl. <J[ 22. 

}33 Answer <J[ 64; see also ide <J[ 67. 

}34 Egan Decl. at 6. 

}35 See, e.g., Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of the 
Commission's Rules, CS Docket No. 98-120, Comments of the National Association of 
Broadcasters & Association for Maximum Service Television, Inc., at 13-15 (July 16, 2007). 
Comcast's position in this case stands in striking contrast to what it is telling the Commission in 
a separate proceeding: "[a]s Comcast makes rapid advances in video delivery technologies, 
more channel capacity will become available." ComcastlNBCU Application, App. 8, Voluntary 
Public Interest Commitment #13. 
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an additional charge. 136 If Tennis Channel is indeed "available" to nearly all Comcast 

subscribers, then Comcast must have the capacity to distribute the network to virtually all its 

subscribers. 137 

43. Notably, Comcast's treatment of the channels in which it has more 

recently acquired an interest categorically refutes its bandwidth claims. Comcast has not 

hesitated to provide broad carriage to networks that launched well after the mid-1990s-some 

quite recently-provided those networks are or become affiliated with Comcast. 138 

44. Legally, Comcast's bandwidth argument is really nothing more than an 

argument to evade the strictures of Section 616. Redress of discrimination prohibited by Section 

616 cannot be avoided because enforcement of the law would disrupt the MVPD's preferred 

136 Answer <J[ 11. 

137 Indeed, moving Tennis Channel from the sports tier to a broader digital tier would not take up 
any additional capacity. Tennis Channel's digital signal takes up a fixed amount of bandwidth, 
and this would not change if more digital subscribers had access to the signal. Solomon Supp. 
Decl. <J[ 7. 

138 For example, Comcast moved (or "added") the NHL Network, which launched in late 2007, 
to a digital basic tier around the time that it acquired a fmancial stake in the network, see 
Complaint <ft 15,28; it launched the new MLB Network on a digital basic tier in 2009, see id. 
<J[ 27; it launched the relatively new Retirement Living TV to 12 million homes just after 
Comcast gained equity in the channel in 2009, see Linda Haugsted, "Sole Survivors: 
Independent Networks Find Ways To Stay Alive in Economic Downturn," Multichannel News 
(Jan. 26, 2009), attached at Exh. 5; and it indicated that it would carry the U.S. Olympic Network 
(the plans for which were apparently scrapped after objections from the International Olympic 
Committee) on a digital basic tier, see Complaint <J[ 27 n.58. 

Comcast asserts that Versus and the Golf Channel paid large sums in launch support to 
MVPDs, but it does not specify how much they paid Comcast itself-if they paid anything at all. 
See Answer<J[ 53 & n.121. Tennis Channel has provided Comcast with 

( Comcast also extracted from Tennis Channel a commitment 
to pay Comcast's Video on Demand processing division 
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allocation of existing resources. Section 616 was designed to assist unaffiliated networks and to 

promote the launch of new ones, not to preserve and immunize discrimination against them. 139 

c) The Carriage Decisions of Other MVPDs Do Not Justify 
Comcast's Discrimination. 

45. Comcast also suggests that its isolation of Tennis Channel on a sports tier 

is somehow justified by the carriage decisions of other MVPDs. 140 But its position on this 

subject is inconsistent with governing Commission policy, inconsistently applied by Comcast, 

and in any event an inaccurate characterization of the actual carriage decisions made by other 

MVPDs. 

46. Specifically, the Media Bureau has rejected MVPDs' efforts to defend 

their conduct through reliance on the carriage decisions of other MVPDs, and Comcast' sown 

expert confirms the correctness of that decision. The Media Bureau observed in response to a 

similar argument in another case that "the salient fact is that each owner of the cable-affiliated 

... network has refused to carry [the unaffiliated network], and a discrimination claim requires 

the Commission to assess why these cable operators have refused to carry [the unaffiliated 

network] but have decided to carry [the affiliated network].,,141 Indeed, Comcast has recognized 

the highly limited probative value of other MVPDs' decisions. In seeking to explain away the 

distributors that carry Tennis Channel more broadly than Comcast, Comcast's economic expert 

notes that "[i]t is reasonable for different MVPDs to come to different carriage decisions 

139 See, e.g., Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 
102-385, § 2(a)(4), 106 Stat. 1460, attached to Complaint at Exh. 5 [hereinafter "Cable Act"] 
(concern with "barriers to entry for new programmers and a reduction in the number of media 
voices available to consumers"); Cable Television Consumer Protection Act of 1990, S. Rep. No. 
101-381, 101st Cong., 2nd Sess. (July 19, 1990) ("As a practical matter, it is almost impossible 
in the present environment to start a new cable system service without surrendering equity to the 
owners of the monopoly cable conduits."). 

140 Answer <][ 73. 

141 Omnibus HDO B 34,45 (emphasis added). 
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regarding [a network], depending on the MVPDs' business strategies, geographic territories, 

judgments about subscriber preferences, and the terms of their individual affiliation 

agreements.,,142 Whatever the basis of the decisions of other MVPDs, this case is about Comcast 

and the substantial disparity it has created between the carriage conditions available to its owned 

and affiliated sports networks and unaffiliated services like Tennis Channel. And as to Comcast, 

the evidence makes clear that Comcast is discriminating against Tennis Channel simply on the 

basis of affiliation. 

47. Even if one were to take into account what other MVPDs do, Comcast is 

still an outlier in its treatment of Tennis Channel. The actual facts-setting aside serious factual 

errors made by Comcastl43-undermine Comcast's position. Among other things, over two-

142 Orszag Decl.' 15. 

143 For instance, Comcast wrongly asserts that Dish Network "negatively repositioned Tennis 
Channel from its second tier to [a] premium ... package," and it faults the Complaint for 
omitting this "fact." Answer ft 27, 74 & n.168. In reality, Dish Network has never retiered 
Tennis Channel; the network remains on the America's Top 250 tier-the same tier on which 
Dish Network carries Versus. Solomon Supp. Decl.' 20. This error was apparently caused by 
an erroneous item in a newsletter, see Answer Ex. 24, as Comcast could have found by a simple 
look at Dish Network's lineup. Comcast also claims that the tier on which Dish Network carries 
Tennis Channel "is ... comparable to Comcast's sports tier." Answer B 27, 74. That is false: 
Dish Network offers a sports tier called the "Multi-Sport Package," which costs $5.99 per month 
and does not include Tennis Channel. In contrast, the "America's Top 250" tier (on which 
Tennis Channel is actually carried) is a general-interest tier, distributed to about 
of Dish Network's subscribers, that includes other popular non-sports networks like National 
Geographic Channel, Fox Business News, and the Do It Yourself Network. These are all 
networks that Comcast carries on its "Digital Classic" level of basic service. Solomon Supp. 
Decl. B 20-22. And contrary to Comcast's claims,  does carry Tennis 
Channel. Solomon Supp. Decl. , 24. 

As another example, Comcast claims that Tennis Channel "agreed to be launched on 
Cablevision's sports tier after the 2009 U.S. Open." Answer ft 26, 73. In fact, Tennis Channel 
had been in carriage negotiations with Cablevision when the distributor joined the National 
Cable Television Cooperative (NCTC) in order to take advantage of the network's existing 
contract with NCTC. Tennis Channel's compliance with an existing contract did not constitute 
"agreement" with Cablevision's exploitation of it; Tennis Channel was contractually forced to 
comply with Cablevision's request. Solomon Supp. Decl. B 17-19. 
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thirds of Tennis Channel's distributors carry the network on a non-sports-tier basis. 144 

Moreover, at a time when Comcast claims Tennis Channel did not merit broader carriage, Cox 

Communications-a cable operator that Comcast uses to justify its own carriage decision-was 

continuing to expand Tennis Channel's carriage on additional systems. 145 

48. Moreover, if other MVPDs' decisions are relevant to Comcast's carriage 

decisions, it is Comcast's largest in-region rivals that are most pertinent, because they are the 

distributors with which Comcast most directly competes for subscribers. 146 These distributors 

starkly illustrate how Comcast's carriage decisions are out of step with Tennis Channel's 

value. 147 In the markets where Comcast operates, its most significant competitors are 

DIRECTV, Dish Network, and Verizon. 148 DIRECTV has 18.5 million subscribers, and it 

144 Complaint CJ[ 13. 

145 Solomon Supp. Decl. CJ[ 23. 

146 Singer Supp. Decl. CJ[ 26 (noting that "[t]he fact that Comcast competes for the same 
subscribers with DirecTV, Dish, and Verizon implies that the tiering decision of these three in
region rivals with respect to Tennis Channel should be given the greatest weight in any analysis 
of rival carriage of Tennis Channel"). 

147 Singer Decl. fJ[ 27-28; Singer Supp. Decl. fJ[ 26-30. See also TCR CJ[ 47 (discussing decisions 
of other MVPDs, particularly DIRECTV and Dish Network, "two of [the defendant MVPD's] 
most direct competitors in [the area in question]"); ide at CJ[ 34. 

148 Singer Supp. Decl. CJ[ 26. Comcast claims that DIRECTV's carriage decisions are irrelevant 
because DIRECTV has positioned itself as a "leader in sports" and that any Comcast viewers 
who make purchasing decisions based on sports content would already have left Comcast for 
DIRECTV. See Orszag Decl. CJ[ 15. But that conclusion is inconsistent with Comcast's 
presumptive competition for all potential subscribers and with its own role and claims with 
respect to cable sports. See Brooks Supp. Decl. CJ[ 16. Its president recently declared that 
"[s]ports is the must-have programming on cable. One way that you can hedge yourself a bit is 
to get into it yourself." John Ourand, "Comcast's Burke Takes on Critics of Company's Dual 
Strategies," supra note 75. See also ComcastINBCU Application, App. 8, at 50 ("The 
transaction will allow for NBC's sports programming to be distributed on Versus, Golf Channel, 
and Comcast's multiple RSN s, where brand identity would be greater and opportunity cost 
would be lower than if the sports programming were distributed on NBCU's current non-sports 
networks .... Similarly, ... new opportunities will be created ... to negotiate for broader rights 
packages and to expand cross-promotion of broadcast and cable sports."). It also is inconsistent 
with Comcast's public pronouncement that "[n]o one puts sports together like we do." Comcast 
Spotlight Advertisement, Sports Bus. i., at 43 (Mar. 27-Apr. 2, 2006), attached at Exh. 4. 
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carries Tennis Channel on a broad, general-interest tier to of its basic 

subscribers-a tier where it also carries the Golf Channel and only recently resumed carrying 

Versus. 149 Dish Network has 14.1 million subscribers, and it carries Tennis Channel and Versus 

on a general-interest tier distributed to _ _ of its basic subscribers, while carrying 

the Golf Channel on the next-broadest tier. 150 Verizon, with 2.9 million subscribers, carries the 

three networks on different tiers but still distributes Tennis Channel to of its 

subscribers. 151 

49. Given the realities of these MVPDs' decisions, Comcast and its economic 

expert urge an oddly selective analysis of what other MVPDs do: they stress the practices of 

large "incumbent cable companies" (to the limited extent that these companies act in line with 

Comcast) while suggesting that the practices of more direct competitors like DIRECTV, Dish 

Network, and Verizon (which call Comcast's carriage decisions into question) can be explained 

away by their unique circumstances. 152 But Comcast has no market reason to take into account 

149 DIRECTV, SEC Form 10-K, at 3 (Dec. 31,2009); DIRECTV, "English Packages" at 
http://www.dishnetwork.com/packages/comparisonguide/default.aspx (last accessed Mar. 22, 
2010), attached at Exh. 16; Reynolds, "Versus, DirecTV Reconnect on Carriage Accord," supra 
note 32; Singer Decl. at tbl. 6. 

150 Dish Network Corp., SEC Form 10-K, at 3 (Dec. 31, 2009); Dish Network, "lID Channel 
Directory," at www.dishnetwork.com/downloads/pdf/whats_on_dish/programmin~ideslHD _ 
Channel_Lineup.pdf (last accessed Mar. 22, 2010), attached at Exh. 17; Singer Decl. at tbl. 6. 

151 Verizon Communications Inc., Press Release, "Verizon Reports Strong Wireless Customer 
and Data Growth in 4Q; Delivers Higher Operating Cash Flows," at 1 (Jan. 26,2010). In mid
January 2010, Verizon launched a new tier structure that included Tennis Channel on a newly 
created "Ultimate" tier. Verizon, "Verizon FiOS Channel Lineup, Washington Metro Area, 
Effective January 2010," at http://www22.verizon.comINROneRetaillNRlrdonl yres/ 
CBD97EFB-9F28-4913-91D7-81F008162ADl/0/W ASHMETRO_Jan2010.pdf (last accessed 
Mar. 222010), attached at Exh. 18. Tennis Channel has maintained its overall penetration level 
among Verizon subscribers following the restructuring; that is, Tennis Channel continues to be 
distributed to of Verizon's subscribers. Solomon Supp. Decl.1[ 23. 

152 Orszag Decl. ft 12-17; ide 1[ 17 n.17 ("the decisions of other cable companies are appropriate 
for an analysis of whether Comcast discriminated"); Answer ft 74-75. Equally unavailing is 
Comcast's innuendo about DIRECTV's partial equity in Tennis 
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the decisions of cable operators doing business in areas where Comcast has no subscribers and 

no ability to compete for theml53-and in any case, even these MVPDs' decisions still fall far 

short of justifying Comcast's own conduct. For instance, Comcast states that the majority of 

large MVPDs carry Tennis Channel on a "sports tier.,,154 But "sports tiers" are not all identical, 

and many of those on which Tennis Channel is carried are actually general-interest tiers that are 

distributed far more broadly than Comcast's narrowly penetrated sports tier. For instance, 

Tennis Channel is carried on Cox's Sports and Information tier, a general-interest tier that 

includes networks such as Fox Business News and Bloomberg and is received in 

,ISS Similarly, 

Suddenlink's sports and information tier similarly offers a variety of general interest networks 

and is far more broadly distributed than Comcast's sports tier: 

156 
f· 

50. Comcast points out that AT&T does not carry Tennis Channel. 157 But 

AT&T's carriage decisions cannot be of more relevance than those of Comcast's much larger, 

Channel. See Answer <JrI19-21. In fact, Comcast has not alleged, nor could it, that equity has 
affected carriage decisions or that, by carrying Tennis Channel 

discriminating against other services. .. broader carriage of Tennis Channel 
simply does not constitute affiliation-based discrimination in Tennis Channel's favor; indeed, if 
an ownership share alone proved discrimination in favor of an MVPD's affiliated networks, 
Comcast would have no defense in this case. Given Comcast's failure to show that DIRECTV 
favors Tennis Channel on the basis of affiliation -something 
that would require extensive evidence of the sort Tennis Channel itself has presented regarding 
Comcast-Comcast's insinuations about the relationship between a fractional, non-controlling 
ownership interest and carriage are simply irrelevant. Singer Supp. Decl. <J[ 28. 

153 Singer Supp. Decl. <J[ 30. 

154 Answer <J[ 73. 

155 See Cox Communications, "Programming & Equipment Rates: Fairfax County" (Feb. 2010), 
attached at Exh. 14; Singer Decl. <J[ 27 & tbl. 6; Singer Supp. Decl. <J[ 32. 

156 See Suddenlink Comms., "Display Channels" (Nashville, N.C.) (last accessed Mar. 18,2010), 
attached at Exh. 20; Solomon Supp. Decl. <J[ 23. 

157 Answer <J[ 73. 
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direct in-region competitors, each of which carries Tennis Channel far more broadly than 

Comcast. 158 As the Media Bureau has observed when Comcast last "note [ d] some small cable 

operators" in the market in question that did not carry the complaining network, "[ w]e do not 

believe that the decisions of few small cable operators cast doubt on [the network's] value given 

the evidence of extensive carriage of [the network] by other MVPDs in [the market].,,159 Here, 

the evidence of carriage by the largest MVPDs operating in Comcast's markets is likewise 

extensive, and it shows that, "relative to its peers ... Comcast carries Tennis Channel on a tier 

that reaches about  of the industry average" and that "Comcast's principal in-region 

rivals ... carry Tennis Channel on a tier ... that is between - -

more highly penetrated than Comcast's sports tier.,,160 

d) 

51. Comcast suggests that its decision . 

proves that it is not discriminating against Tennis Channel. 161 

158 See Singer Supp. Decl. ft 30-31 (concluding that Mr. Orszag's "ranking approach" is 
"inconsistent with generally accepted economic principles" and "implicitly places equal weight 
on the carriage decisions of all MVPDs in the peer group, presuming that the decision of an 
MVPD serving two million subscribers merits as much weight as the decision of an MVPD 
serving ten million subscribers"). AT&T's U-verse video service is not available in many of 
Comcast's largest markets, including in Philadelphia (where Comcast is based), Washington, 
D.C., Tampa, Seattle, Minneapolis-St. Paul, and Denver. See Complaint, Exh. 19. It is available 
in Boston, a market where Comcast is the dominant MVPD, but SNL Kagan reports that it has 

 in that market. [d. Therefore, although it has about has 2.1 million video 
subscribers, AT&T Inc., Press Release, "AT&T Reports Fourth-Quarter Earnings Growth with a 
2.7 Million Net Gain in Wireless Subscribers, Continued Strong Growth in IP-Based Revenues, 
Record Full-Year Cash Flow" (Jan. 28, 2010), AT&T does not present Comcast with the same 
competitive pressure that it faces from DIRECTV, Dish Network, and Verizon. 

159 Omnibus HDO <][ 118 n.526; see also id. at <][ 118 n.528. 

160 Singer Supp. Decl. <J[ 26. 

161 See, e.g., Answerft 10, 20-21, 54. 

- 38-

Public Version



 

4. Comcast's Affiliation-Based Discrimination Is Unreasonable. 

52. The Complaint has demonstrated that Comcast's affiliation-based 

discrimination against Tennis Channel is unreasonable: it simply does not align with what a 

reasonable distributor, considering only the relevant non-affiliation-based factors, would do. 164 

Instead, it reflects Comcast's desire to protect its affiliated networks from competition and to 

increase its power in obtaining sports programming rights. 165 

53. In fact, Comcast's carriage decisions do not even align with the factors 

that Jeff Shell, president of Comcast Corporation's programming division, claimed were relevant 

to those decisions. The Complaint showed that Tennis Channel performs as well as or better 

162 See, e.g., 138 Congo Rec. S400-01, at S426 (daily ed. Jan. 27, 1992) (statement of Sen. 
Danforth) (citing case in which cable company TCI wanted to purchase the Learning Channel; 
"TCI decided that the best way to pick up [the network] was to reduce the value of it by simply 
dropping it on Tel's cable systems," thus eliminating "one third of the business value" of the 
network, after which the network was "picked up by TCI"). See also Cable Act, Pub. L. No. 
102-385, §§ 2(a)(4)-(5), 12; 47 C.F.R. § 76.1301(a). 

163 See Complaint <JrI73-74, 76; paragraphs 14-15, 19-20, supra; Singer Supp. Decl. 'J[ 22. 

164 Singer Dec!. 'J[ 2 ("I would expect a reasonable MVPD in Comcast's position considering the 
relevant non-affiliation-based factors to carry Tennis Channel in a similar manner" to its 
affiliated, similarly situated networks.). 

165 Complaint'J[ 76. 
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than Comcast's affiliated sports networks on each of the Shell metrics: quantity of event 

coverage, extent of viewer participation in the sport(s) covered, and "value proposition.,,166 

Tennis Channel has demonstrated its clear superiority over the Golf Channel and Versus with 

respect to the quality and range of sports event coverage,167 and it has demonstrated as well that 

it is, in economic terms, a far more efficient and inexpensive service than either of those 

networks. 168 With respect to viewer participation, tennis is and has been one of America's most 

popular participatory sports and is growing in participation at a time when other sports are 

shrinking. 169 Not only has Comcast not challenged these facts, its own materials aimed at the 

advertising community embrace the point. 170 Indeed, the public's interest in tennis is quite high. 

For example, in late 2009, CNN/Sports Illustrated named the 2008 Men's Wimbledon Final the 

#1 sporting event of the decade, Serena Williams the #1 female athlete of the decade, and Roger 

Federer the #2 male athlete of the decade. 171 Because Comcast's carriage decisions regarding 

l66 Complaint B 77-82. 

l67 See paragraphs 6-8, supra; see also Complaint B 36-44, 79-80. 

l68 See paragraphs 22-27, supra; see also Complaint B 82-93. 

l69 Complaint <J[ 81. Golf is losing popularity not just in television viewership but also in 
"participation ... on the reallinks"-and these decreases represent a real "dwindling of 
interest," not just temporary discontent caused by the fact that golf s "most popular player" has 
"taken a sabbatical after being engulfed in a sex scandal." Matthew Futterman & Douglas A. 
Blackmon, "PGA Tour Begins to Pay a Price for Tiger Woods's Transgressions," Wall St. J. 
(Jan. 25, 2010), attached at Exh. 10. 

l70 Comcast's interest is reflected in Comcast's own advertising in the trade publication Sports 
Business Journal, which features a tennis player (along with a baseball player and a swimmer) 
and announces, "No one puts sports together like we do." Comcast Spotlight Advertisement, 
Sports Bus. J., supra note 148. See also Comcast Spotlight, "Sports-Pro Tennis," supra note 1. 

l71 CNN/Sports Illustrated, "2000s: Top 20 Games/Events," available at http://sportsillustrated. 
cnn.comlmultimedialphoto~allery/0912/all-decade.best.games.across.sports.20oos/ 
content.20.html (last accessed Jan. 27, 2010), attached at Exh. 11; CNN/Sports Illustrated, 
"2000s: Top 20 Female Athletes," available at http://sportsillustrated.cnn.com/ 
2009/magazine/specials/2000s/12/19/ topJemale.athletes/index.html (last accessed Jan. 27, 
2010), attached at Exh. 12; CNN/Sports Illustrated, "2000s: Top 20 Male Athletes," available at 
http://sportsillustrated.cnn.com/2009/magazine/specials/2000s/12/21/ 
top.male.athletes/index.html (last accessed Jan. 27, 2010), attached at Exh. 13. 
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sports networks are clearly based on affiliation rather than the facts of perfonnance and value, 

these realities largely have been ignored by Comcast, just as they have been ignored or 

discounted in Comcast's opposition to the Complaint. 

C. Comcast's Discrimination Significantly and Unreasonably Damages Tennis 
Channel's Ability To Compete Fairly. 

54. Tennis Channel's ability to compete fairly has been significantly hanned 

by Comcast's discrimination-shown above and in the Complaint to have been affiliation-based 

and unreasonable. By carrying Tennis Channel exclusively on the sports tier while carrying its 

similarly situated networks far more broadly, Comcast has impaired Tennis Channel's overall 

distribution and has limited its ability to earn license fee revenue; Comcast provides Tennis 

Channel with far fewer subscribers and lower licensing revenues than it would if carried the 

network more broadly, thus hanning Tennis Channel's ability to invest in its own growth. 172 

Comcast's suppression of the network's subscribership is particularly harmful because of 

Comcast's dominance in key media markets and because of its market leadership. 173 

55. Comcast's discrimination has also impaired Tennis Channel's ability to 

compete for advertising revenues, since its reduced distribution reduces the value of advertising 

during its programming. 174 Similarly, Comcast's suppression of Tennis Channel's distribution 

172 Complaint fJ[ 85-87. 

173 As some observers noted with respect to Comcast's decision to carry NBA TV on digital 
basic, "[o]nce the Comcast deal is completed, it's likely that other operators would fall in line, as 
among cable operators, Comcast tends to set the market." John Ourand & John Lombardo, 
"NBA TV Near Shift to Comcast Basic Tier," Sports Business J. (Mar. 2, 2009), attached at Exh. 
6; see also id. ("[A]fter carriage battles with top cable operators that lasted for more than a year, 
the Big Ten Network finally signed a deal with Comcast .... In the next two months, almost all 
the other cable operators in its footprint signed similar deals."); see also Complaint f185-87; 
Singer Decl. <J[ 44. 

174 Complaint fJ[ 88-92. 
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has harmed the network's ability to compete for programming rights. 175 And Comcast's 

discrimination also deprives Tennis Channel of economies of scale, further hindering its ability 

to compete against Comcast's affiliated sports networks and other sports networks. 176 Comcast 

has simply not addressed any of these showings-except insofar as it has conceded some of 

them: it evidently agrees both that it is a market leader and that broader distribution on its 

systems would contribute to Tennis Channel's ability to obtain more and better programming 

rights. 177 

56. Comcast's opposition tries to suggest that carriage on its sports tier 

"represents significant value for Tennis Channel," and even that Tennis Channel might prefer 

narrow sports tier carriage to broader carriage on a basic tier. 178 Mr. Shell has directly 

contradicted this in language Comcast cannot explain away: "if you're an ad-supported 

network" like Tennis Channel, "the sports tier that Comcast has ... is not viable." 179 Comcast's 

President Stephen Burke agrees: placement of an ad-supported sports network on a premium 

sports tier would "affect the network's ability to compete with other networks.,,180 

175 Id. II 93-95. 

176 Id. II 96-97. 

177 Answer' 15 ("Comcast's launch of Tennis Channel ... helped the network execute its plan 
to increase content and gain distribution with other MVPDs.") 

178 Answer at 60. 

179 Tr. of R. at 1911:16-1912:6, NFL Enterprises Hr'g, Apr. 17, 2009 (testimony of Jeffrey 
Shell). 

180 Tr. of R. at 1741: 12-1742: 11, NFL Enterprises Hr' g, Apr. 16, 2009 (testimony of Stephen 
Burke). 
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57. Comcast attempts to avoid this reality by asserting that other sports 

networks are also carried on, and attract subscribers to, the sports tier. 181 But, as we have already 

noted, a number of these networks-the ones in which Comcast has a financial interest-are 

simultaneously carried on a broader digital basic tier, reflecting another example of Comcast's 

preferential treatment of its affiliates. 182 Since one must be a digital basic subscriber to buy the 

sports tier, it would make no sense for most subscribers to pay extra to get sports-tier duplication 

of channels already received on digital basic. 183 As Mr. Brooks concluded, "Carrying MLB and 

NHL on both lineups does not enhance the appeal of the sports tier, it dilutes it.,,184 

58. Comcast ultimately falls back on the notion that because Tennis Channel 

can reach subscribers through MVPDs other than Comcast, the network's so-called "competitive 

challenges" are not Comcast's fault. 18s The Media Bureau has "reject[ed] this claim because it 

would effectively exempt all MVPDs from program carriage obligations based on the possibility 

of carriage on other MVPDs. Moreover, the program carriage provision of the 

[Communications] Act prohibits an MVPD from discriminating against an unaffiliated 

programmer regardless of the competition the MVPD faces.,,186 It is perplexing that Comcast 

would resort to the same failed theory, especially given its dominance: if the nation's largest 

181 Answer f)[ 115-17. 

182 Brooks Supp. Decl. ')[ 23. 

183 [d. ("Comcast's suggestion that Tennis Channel somehow benefits from placement on an 
extra-cost sports tier is illogical .... Since most subscribers who buy the sports tier also receive 
the digital basic tier [that includes Comcast's affiliated sports networks] this means that those 
networks are exposed to far wider viewership than networks limited to the sports tier alone. 
Furthermore, dual placement eliminates the incentive for fans of MLB or NHL to buy the sports 
tier at all, since they can get the networks on the basic lineup without incurring extra cost."). 
184 [d. 

185 Answer9rJl 119-120. 

186 Omnibus HDO ft 19, 30,42,54. 
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MVPD cannot, by squelching distribution, hinder a network's ability to compete, then no MVPD 

could, and Section 616 would be a dead letter. 187 

59. Tellingly, Comcast admits that "[i]t is a reality of the widely competitive 

video programming market that more distribution will improve a video programming vendor's 

competitive position.,,188 Having effectively conceded-as common sense requires-that less 

distribution harms a video programming vendor's competitive position, Comcast is left with the 

unusual suggestion that Tennis Channel suffers challenges to its competitive position solely 

because of other MVPDs' carriage decisions, while Comcast' s suppression of the network's 

distribution is uniquely harmless. 189 

III. NEITHER THE TIMING NOR THE TERMS OF THE AFFILIATION 
AGREEMENT BETWEEN THE PARTIES PRECLUDES RELIEF FROM 
COMCAST'S DISCRIMINATORY CONDUCT. 

60. Comcast devotes much of its Answer to discussions about the parties' 

2005 affiliation agreement. According to Comcast, the date of that agreement bars Tennis 

Channel's claim under Section 616, and in any event (again according to Comcast) the claim 

cannot succeed given what is said to be Tennis Channel's contractual consent to Comcast's 

behavior. Neither theory can prevail, particularly in light of the Media Bureau's recent rejection 

of these precise arguments when Comcast last tried to make them. 

187 See Singer Supp. Decl. <J[ 48 (concluding that, "[b]ecause Comcast's market share of roughly 
25 percent of u.S. MVPD subscribers exceeds that 20 percent standard, economists typically 
would consider Comcast's exclusionary conduct here to be presumptively anticompetitive"). It 
is also odd that Comcast asserts that it cannot be "blamed for Tennis Channel's claimed deficit in 
subscribers" on other MVPDs' systems, Answer<J[ 119, since of course it can be blamed for all of 
Tennis Channel's subscriber deficit on Comcast's own systems-the systems that are the subject 
of this case. (Indeed, there is evidence that Comcast's market dominance also contributes to 
Tennis Channel's deficit on other cable systems. See, e.g., Singer Decl. <J[ 44.) 

188 Answer <J[ 120. 

189 Id. 
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61. We stress how fundamentally wrong Comcast's error is: this case is not 

about, and does not involve a request for modification of, the 2005 agreement between the 

parties. Instead, this case arises from Comcast's discriminatory resolution of a 2009 negotiation" 

between the parties regarding the terms of Comcast's ongoing carriage of Tennis Channel. 

case: 

A. The Terms of the Affiliation Agreement Do Not Immunize Comeast from 
Liability for its Discrimination. 

62. Comcast repeatedly points to one fact that it suggests should terminate the 

.190 Comcast's position appears to be that as long as it has not 

violated the carriage contract, j, it can do 

anything it wants regarding carriage. 

63. The Media Bureau has squarely rejected this view: 

Whether or not Comcast had the right to [make a particular tiering 
decision] pursuant to a private agreement is not relevant to the 
issue of whether doing so violated Section 616 of the Act and the 
program carriage rules. Parties to a contract cannot insulate 
themselves from enforcement of the Act or our rules by agreeing to 
acts that violate the Act or rules. 191 

64. Comcast's argument, in any event, rests on a misreading of what Tennis 

Channel seeks. Tennis Channel does not seek reformation of its contract with Comcast. Tennis 

Channel simply asks that Comcast comply with the contract and Section 616. Comcast can do so 

in a number of ways-for example, by 

190 See, e.g., Answer ft 1, 14, 59-60. 

191 Omnibus HDO <]I 72. The Commission has made clear that the existence of a contract does 
not prevent a finding that the MVPD has engaged in misconduct. In reviewing the program 
access rules, the Commission stated that a complainant "may file a program access complaint 
after the effective date of the rules alleging that the cable operator's continued reliance on or 
enforcement of [a] contract violates these rules." Review of the Commission's Program Access 
Rules and Examination of Programming Tying Arrangements, First Report and Order, MB 
Docket No. 07-198, FCC 10-17, t)[ 64 (reI. Jan. 20, 2010) ("Program Access Review Order"). 
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192 

Regardless of whether carriage of Tennis Channel on the sports tier was appropriate in 2005-a 

proposition that is not at issue here-there can be no disagreement that the network has grown as 

a major sports programmer in all critical respects to the point that such carriage is today 

decidedly inappropriate, specifically when judged against Comcast's much broader carriage of 

its similarly situated affiliated networks and in light of Comcast's steady improvement of the 

carriage of those affiliated services while denying similar treatment to Tennis Channel. 193 

B. The Date of the Affiliation Agreement Does Not Affect the Timeliness of 
Tennis Channel's Section 616 Claim. 

65. Comcast also asserts that the Complaint is untimely because it was filed 

more than a year after the date of the affiliation agreement. 194 This argument also has been 

rejected by the Media Bureau. Comcast does not dispute that the Complaint, which was filed on 

January 5,2010, was filed within seven months of June 9,2009, when Comcast communicated 

its decision to refuse broader carriage to Tennis Channel. That decision itself came after several 

months of discussions aimed at adjusting Tennis Channel's placement on Comcast's systems 

because of Tennis Channel's radical improvement in service. As the Media Bureau has held, a 

192 Because the contract permits Comcast to behave consistently with Section 616, and because 
Comcast has offered no evidence that the agreement included a putative waiver by Tennis 
Channel of its rights under Section 616 (or even 

_ . ), there is no evidence that the parties here have 
"agree[d] to acts that violate the Act or rules," to borrow the Media Bureau's phrase. Omnibus 
HDO'J[ 72. But even if they had, the Media Bureau has made clear that Section 616, and not a 
discriminatory contract, would control. Id. This ensures that powerful MVPDs are not able to 
force programmers to agree to contracts that undermine Section 616's consumer protections. 

193 See Complaint fl36- 44 (describing Tennis Channel's expansions and improvements). 

194 Answer Cj['J[ 30-37. 
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complaint is timely if filed "within one year of [the act of discrimination complained about] and 

within one year of [the] pre-filing notice." 195 

66. Comcast's reading would limit a network in Tennis Channel's position to 

bringing a Section 616 claim only within a year of the date the contract was executed.196 The 

Media Bureau has rejected Comcast's objections to the type of claim Tennis Channel is bringing: 

We reject Comcast's argument that the one-year statute of 
limitations is triggered by the execution of the agreement because 
that act did not give rise to the discrimination claim and treating 
that act as the triggering event here would render Section 
76.1302(0(3) of our rules superfluous and frustrate enforcement of 
the statute and rules. 197 

As the Media Bureau explained, a network may bring a discrimination claim based on an 

MVPD's "refusal to exercise its discretion" to carry a network more broadly after the signing of 

a contract; a contract may "commit[] Comcast's future carriage decisions ... to Comcast's 

'discretion,'" but that does not mean the network has "waived its statutory program carriage 

rights with respect to Comcast's exercise of such discretion" or that the limitations period begins 

running as of the date of the contract. 198 

195 Omnibus HDO <J[ 70; see also ide at <J[ 38 (noting date "when it became obvious to 
[complainant] that [MVPD] intended to favor its affiliated ... service"); ide at <J[ 105. The Media 
Bureau has also held that "the plain language of the Commission's rules provides that the statute 
of limitations is satisfied if the program carriage complaint is filed within one year of the pre
filing notice." Omnibus HDO <J[ 38; see also ide at fJ[ 70, 105; 47 C.F.R. § 76.1302(0(3). Tennis 
Channel's Complaint was filed not just within a year of its December 10,2009 pre-filing notice, 
but also within one year of an act of discrimination occurring within the term of a contract (and 
the Complaint does not challenge the provisions of the contract itself)--and as the Media Bureau 
has made clear in the Omnibus HDO, in such cases, the Complaint is timely. See generally ide 
<J[ 70. 

196 Answer B 6, 32-36. 

197 Omnibus HDO <J[ 70. 

198 Id. <J[ 105. Comcast gives short shrift to this holding and instead relies on inapplicable 
decisions. The authorities cited by Comcast-the "Part 76 Order," the EchoStar decision, and 
the "Part 76 Recon Order"----concern the limitations provision relating to first-time offers of 
carriage (for program carriage complaints, this provision appears at 47 C.F.R. § 76.1302(0(2». 
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67. Comcast's theory of a statute of limitations bar is also incompatible with 

the purpose of Section 616: it implies that there can be no such thing as a timely Section 616 

claim in a case involving a relatively new network trying to get a foothold in the market. New 

networks often enter into multi-year carriage agreements that afford the distributor tiering 

flexibility. Absent discrimination, this flexibility allows the MVPD to expand a network's 

penetration as it develops. But as this case clearly establishes, a discriminatory MVPD could 

refuse to expand such a network's penetration after the flrst year of the contract, even as it gives 

its afflliated services more favorable treatment for the simple purpose of protecting them against 

the new competition that the unafflliated network's improvement provides. 199 

68. A network facing this kind of discrimination could never, in Comcast's 

view, bring a Section 616 claim. If the network were to complain in the flrst year, the MVPD 

presumably would argue that the network had not developed enough to be treated in the same 

way as afflliated networks receiving broader carriage. Yet if the network were to wait until it 

had achieved signiflcant growth and still was being refused comparable carriage, it would, in 

Comcast's view, have waited too long. A complaint would, under Comcast's theory, be either 

too early or too late. This is not, of course, the law. 

None of these decisions alters or applies 47 C.F.R. § 76.1302(0(3), which is the limitations 
provision relevant here. See 1998 Biennial Regulatory Review-Part 76-Cable Television 
Service Pleading and Complaint Rules, Order on Reconsideration, 14 FCC Rcd 16433 (reI. Sept. 
29, 1999); EchoStar Communications Corp. v. FoxlLiberty Networks LLC, Order on 
Reconsideration, 14 FCC Rcd 10480 (reI. June 30, 1999); 1998 Biennial Regulatory Review
Part 76-Cable Television Service Pleading and Complaint Rules, 14 FCC Rcd 418, 424, <J( 18 
(reI. Jan. 8, 1999); see also EchoStar Communications Corp. v. FoxlLiberty Networks LLC, 
Memorandum Opinion and Order, 13 FCC Rcd 21841 (reI. Oct. 28, 1998). 

199 Tennis Channel's Complaint does not concern Comcast's treatment of the network 
immediatel y after the parties entered into their carriage agreement in 2005. Instead, it is based 
on Comcast's decision in June 2009-after Tennis Channel had clearly improved and warranted 
broader carriage-to refuse to provide the network with carriage comparable to that provided to 
Comcast's similarly situated afflliated networks. 
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69. A significant consequence of Comcast's theory is that an MVPD could 

discriminate against an unaffiliated programmer with complete impunity, so long as it waits 

more than a year after the commencement of a contract to do SO.200 It was in response to this 

very problem-which would "frustrate enforcement of the statute and rules"-that the Media 

Bureau rejected Comcast's theory of the one-year time limit.201 

70. In sum, Tennis Channel has done what both good business principles and 

the policies behind Section 616 and the Commission's rules expect it to do: it focused on 

improving and better positioning itself to compete on the merits in the marketplace. Having 

done so, it sought the broader carriage that it now warrants 

It engaged in serious negotiations with Comcast regarding expanded carriage. 

Tennis Channel brought a Section 616 claim because Comcast rejected this request and did so 

not on the merits, but rather because of impermissible affiliation-based considerations. Tennis 

Channel promptly filed its Complaint within months of this June 2009 development, and within 

weeks of the pre-filing notice it provided to Comcast. Comcast thus has no valid objection to the 

timing of this claim.202 

200 Another effect of Comcast' s position would be to encourage relatively nascent networks to 
ask the Commission to adjudicate discrimination claims before the relevant facts had become 
sufficiently developed. It is difficult to see how such an approach could promote the purposes of 
Section 616. 

201 Omnibus HDO <J[ 70. 

202 See Omnibus HDO <J[ 105 (complaint filed "within one year of [the date negotiations appeared 
to reach an impasse] and within one year of [the] pre-filing notice" was timely). Even if
despite the plain language of the rule and the Media Bureau's holdings--Comcast were right that 
47 C.F.R. § 76. 1302(f)(3) only applies where the MVPD has "unreasonably refuse[d] to 
negotiate," Answer <J[ 34, Comcast has done just that. Comcast broke off the 2009 negotiations 
by refusing to deal on reasonable terms, instead rejecting Tennis Channel's proposals-without 
even making a counteroffer concerning the financial terms it supposedly found insufficient-and 
offering only to send Tennis Channel on a fool's errand: negotiating with individual systems 
that had no power to agree to change carriage terms. Solomon Supp. Decl. B 5,8. 
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IV. THE COMMISSION'S GRANT UNDER SECTION 616 OF THE RELIEF 
SOUGHT IS CONSISTENT WITH THE FIRST AMENDMENT. 

71. Comcast wrongly asserts that requiring it to provide the nondiscriminatory 

carriage sought by Tennis Channel would violate the First Amendment.203 Comcast has 

identified no protected First Amendment interest supporting its right to carry affiliated sports 

programming more broadly than comparable unaffiliated sports programming, particularly 

where, as here, it is voluntarily carrying the unaffiliated programming in any event. Nor has it 

identified any specific First Amendment interest it has relating to tennis programming; to the 

contrary, it has at times carried tennis programming on its own networks, and it has expressed an 

overall desire to increase its sports programming. 

72. In any event, Comcast's First Amendment theory has been consistently 

rejected. In addressing a nearly identical theory, the Media Bureau "reject[ed] [the] argument 

that a mandatory carriage requirement" is "subject to strict scrutiny," much less "violative of the 

First Amendment"; it explained, among other things, that the "program carriage requirements ... 

regulate speech based on affiliation," not content. 204 This analysis is consistent with ample 

precedent establishing that regulation based on ownership affiliation is content-neutral. 205 

Consequently, nothing in Section 616's anti-discrimination provision warrants application of a 

strict scrutiny standard.206 Instead, the First Amendment's intermediate scrutiny standard applies 

203 Answer at 23; ide at <fI47-49. 

204 TCR <J[ 49. 

205 See, e.g., Time Warner Entm't Co., L.P. v. United States, 211 F.3d 1313, 1320-22 (D.C. Cir. 
2000) ("Time Warner If'); Time Warner Entm't Co., L.P. v. FCC, 93 F.3d 957, 969, 977-78 
(D.C. Cir. 1996) (per curiam) ("Time Warner f'); see also Turner Broad. Sys. v. FCC, 512 U.S. 
622,643-52, 658-59 (1994) ("Turner f'); Program Access Review Order<J[ 43. 

206 The mere fact that there is some analysis of the programming carried by the unaffiliated and 
affiliated networks does not make a program carriage decision "content-based" and therefore 
subject to strict scrutiny; the decision itself is based on affiliation. TCR <J[ 49 n.196. 
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to this provision; the statute and actions under it must be "sustained ... if [they] advance[] 

important governmental interests unrelated to the suppression of free speech and do[] not burden 

substantially more speech than necessary to further those interests.,,207 

73. The first part of this test is easily satisfied. As the courts have recognized, 

Congress's goals of promoting diversity and fair competition in the video programming 

marketplace208 are plainly important government interests unrelated to the suppression of free 

speech.209 The program carriage rules, "by promoting fair treatment of unaffiliated 

programmers," promote both of these interests, which remain "substantial" today.210 

74. The second element of the intermediate scrutiny analysis is also clearly 

satisfied here. The Media Bureau has explained that ordering carriage, or broader carriage, is a 

reasonable means of promoting the substantial government interests identified above.211 

Its analysis is consistent with court rulings holding it constitutional to require cable companies 

to, for example, carry stations they do not wish to carry at a1l212 or set aside channel capacity for 

207 Turner Broad. Sys. v. FCC, 520 u.s. 180, 189 (1997) ("Turner Ir'); see also Turner I, 512 
U.S. at 662; Time Warner 11,211 F.3d at 1318; Time Warner 1,93 F.3d at 969,978. 

208 See Cable Act, Pub. L. No. 102-385, § 2(b), 106 Stat. 1460, 1463. 

209 See Turner 11,520 U.S. at 189-90, 198-200; Turner 1,512 U.S. at 662; Time Warner 1,93 
F.3d at 969, 978. 

210 TCR <J[ 49. As the Media Bureau has noted, "competition and diversity in the video 
programming market have not yet reached the level which Congress intended in passing the 1992 
Cable Act." Id. Similarly, the full Commission recently held that "cable operators continue to 
have an incentive and ability to engage in unfair acts or practices involving their affiliated 
programming," that the governmental interest in promoting fair competition in the video 
marketplace "remains substantial today," and that "regulations intended to promote competition 
in the video distribution market in accordance with the objectives of Congress are still 
warranted." Program Access Review Orderft 25,42 & n.172; see also id. ft 7,26,30. 

211 TCR <J[ 49; see also Program Access Review Order <J[ 44. 

212 See Turner 11,520 U.S. at 215-16 (upholding must-carry provisions). 
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use by unaffiliated programmers.213 Such governmental actions are at least as "burdensome" to 

the cable operator, if not more so, than the relief sought here: requiring Comcast to treat in a 

nondiscriminatory fashion a network that it has already agreed to carry and which it asserts is 

already "available" to nearly all of its subscribers. 

75. Thus, enforcing Section 616 as Tennis Channel seeks here does not violate 

the First Amendment. Far from it: it serves to "promote[] values central to the First 

Amendment" by "assuring that the public has access to a multiplicity of information sources.,,214 

v. BECAUSE THE FUNDAMENTAL FACTS ARE UNDISPUTED, THE BUREAU 
SHOULD GRANT THE RELIEF REQUESTED BASED ON THE PLEADINGS. 

76. Comcast has not rebutted, and in key respects has admitted, the basic facts 

establishing its violation of Section 616. Several of its affiliated networks are similarly situated 

with Tennis Channel, as demonstrated by their competition for the same viewers, advertisers, and 

programming, and by their  popUlarity. It is undisputed that Comcast provides 

Tennis Channel with significantly less favorable carriage than it provides its affiliated networks; 

most glaringly, it distributes Tennis Channel to roughly one tenth as many subscribers as its 

wholly owned networks the Golf Channel and Versus. Indeed, Comcast does not deny that it 

carries all of its affiliated sports networks on more favorable terms than it offers to Tennis 

Channel or virtually any other independent sports network, and that no network in which it has a 

financial interest is carried in the way in which Tennis Channel is carried. 

77. Comcast's Answer suggests a number of alleged business reasons for 

Comcast's different treatment of similarly situated networks, but none of these in fact explains 

213 See Time Warner I, 93 F.3d at 967-71 (upholding leased access provisions). The court in 
Time Warner 1 also upheld the program access provisions, which impose anti-discrimination and 
other limits on vertically integrated programmers. Id. at 976-79. 

214 Turner I, 512 U.S. at 663. 
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Comcast's behavior-and indeed, Comcast does not even claim to apply the same standards to 

its afftliated networks as it applies (or claims to apply) to Tennis Channel, which amounts to 

facial discrimination based on affiliation in violation of the statute. 

78. In its Answer, Comcast refers repeatedly to Tennis Channel's supposed 

dissatisfaction with the 2005 affiliation agreement. But Tennis Channel is not asking the 

Commission to modify the contract or to order carriage on any particular level of service. 

Instead, Tennis Channel is asking merely that the Commission order Comcast to treat Tennis 

Channel in the same way it treats its similarly situated affiliated sports networks. If Comcast 

carried all of those networks on the same sports tier where Tennis Channel is now carried, or if 

Comcast had granted Tennis Channel the more favorable carriage it grants to its own networks, 

Tennis Channel would not have brought this Complaint. As it is, Comcast does discriminate

abusing any discretion it may have under the afftliation agreement-and Tennis Channel has 

thus been forced to seek the relief contemplated by Section 616. 

79. Comcast essentially takes the position that it is never subject to Section 

616 claims-that it has total immunity-because, among other things, carriage is available on 

other MVPDs; its discrimination occurred more than a year after the affiliation agreement was 

entered into; and, in effect, a programmer's only remedy for any misconduct is to bring a breach 

of contract lawsuit. Comcast's approach would render Section 616 ineffective and divest the 

Commission of jurisdiction over program carriage cases entirely, and it must be rejected. 

80. Comcast does not seriously dispute that its restriction of Tennis Channel 

to the narrowly distributed sports tier harms the network's ability to compete. In fact, its 

president and its head of programming conceded that carrying an ad-supported network on the 

sports tier would make it harder if not impossible for that network to compete. Thus, Comcast-
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while conceding key facts-relies on erroneous arguments about the applicable legal standard; 

these arguments can be addressed without further factual development. This case is, therefore, 

ripe for judgment on the pleadings. 21~ Tennis Channel respectfully seeks prompt resolution of 

this matter so that it may avoid further harm from Comcast's improper acts.216 

81. For the reasons stated above and in the Complaint, Tennis Channel asks 

the Commission to hold Comcast in violation of Section 616 and to order Comcast to provide 

nondiscriminatory carriage to Tennis Channel its affiliated sports networks. 

March 23,2010 

Stephen A. Weiswasser 
Paul W. Schmidt 
Robert M. Shennan 
Leah E. Pogoriler 
Covington & Burling LLP 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
(202) 662-6000 

Counsel to The Tennis Channel, Inc. 

21S Comcast's argument about the materials included with Tennis Channel's expert analyses, see 
Answer ft 124-25, does not affect the appropriateness of prompt relief for Tennis Channel. The 
rules simply require that facts in a complaint "be supported by relevant documentation or 
affidavit," 47 C.F.R. § 76.6(a)(3), and that the complainant submit "evidence that supports [its] 
claim that the effect of the conduct complained of is to unreasonably restrain [its] ability ... to 
compete fairly," id. § 76.l302(c)(3). Tennis Channel has more than satisfied these requirements. 
Though Tennis Channel believes this case can and should be resolved in its favor on the 
pleadings and attached evidence, should the case proceed to a hearing, it will naturally follow 
appropriate discovery procedures. 

216 Should the case be designated for a hearing, Tennis Channel respectfully requests that the 
hearing designation order limit the hearing to specific factual questions identified as needing 
resolution, and that it establish a time limit for expedited proceedings, after which the case will 
return to the Bureau if a Recommended Decision is not issued. See Complaint '1105 n.238. 
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I, Robert M. Sherman, hereby certify that on this 23rd day of March, 2010, 

I caused a true and correct copy of the foregoing Reply to be served by overnight delivery 

upon Comcast's counsel, as follows: 

David P. Murray 
Michael Hurwitz 
Amy White 
Wnlkie Farr & Gallagher LLP 
1875 K Street, N.W. 
Washington, D.C. 20006 
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I Robert M. Shennan 
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March 22, 2010 

SUPPLEMENTAL DECLARATION OF TIMOTHY BROOKS 

I. . . INTRODUCTION AND ASSIGNMENT 

1. My name is Timothy Brooks. I have been retained by Tennis Channel to respond 
to the· declarations filed on behalf of Comcast Corporation ("Comcast") by Michael Egan 
and Jonathan Orszag in the matter of The Tennis Cha,nnel, Inc. v. Comc~t Cable 
Communications, LLC, as they relate:to research matters. 

2. My qualifications and curriculum vitae have been previously submitted. 

II. SUMMARY OF CONCLUSIONS 

3. In this action Tennis Channel asserts that Comcast has been discriminatory in its 
refusal to provide Tennis Channel with the broader carriage it provides to the similarly 
situated sports networks it owns (such as Golf Channel and Versus) and that is otherwise 
appropriate in light of Tennis Channel's quality and perfonnance. In my report dated 
January 4, iOl(), I stated that "based on the data I have examined I conclude that Tennis 
Channel is similar in audience appeal to Golf Channel and Versus. This conclusion is 
based on  viewer satisfaction scores and other widely accepted measures. 
Moreover I believe that Tennis Channel has been harmed by its lack of distribution 
relative to Golf Channel and Versus, in tenns of absolute audience levels and therefore 
revenue. Its popularity within its limited area of availability is evidence of the wider 
success it would have but for the distribution limitations imposed upon it by Comcast. II 

4. In regard to reseatch matters, the Comcast response to the Tennis Channel filing 
rests largely on speCUlation, unsubstantiated assertions, and in some cases illogical 
reasoning. The comments submitted specifically addressing Tennis Channel's analysis of 
third-party ratings and other research data to demonstrate its comparability to the 
Comcast-owned Golf Channel and Versus are seriously flawed. Certain important data 
that was submitted by Tennis Channel, specifically Beta subscriber satisfaction data, is 
not addressed at all. I therefore reaffinn the statements made in my original declaration. 

III. COMCAST RESPONSES REGARDING THE COMPARABILITY OF 
TENNIS CHANNEL, GOLF CHANNEL AND VERSUS IN AUDIENCE APPEAL 

5. 
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6. The demographics cited by Mr. Egan and Mr. Orszag actually confirm that the 
three networks are substantially similar in audience composition. S This can be readily 
seen when we include a figure omitted by Mr. Egan and Mr. Orszag, namely the median 
for each metric. It shows that all three are  male composition as 
well as in income. This is what is important to advertisers and distributors seeking to 
reach all segments of their audience. Saying that these networks are "not terribly similar"6 

(emphasis in original) is like saying two affluent individuals are not similar because one 
is slightly richer than the other. 

I This is like showing 100 hundred people product "A" and ten people product "B", then saying product 
"A" is more popular because 50 people (of 100) said they like it, whereas only nine people (often) said 
they like product "B". 
2 

3 

4 

5 

6 
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Demographics7 

All Networks Tennis Ch. 
Male composition 

Household income  

GolfCh. 
 

 

Versus 

 

7. 
  

 
9 I then 

addressed this by citing Beta subscriber satisfaction scores, which document the value of 
Tennis Channel to Comcast and other MVPDs using a relevant, non-ratings related 
metric. 10 Mr. Egan and Mr. Orszag do not respond to this. Tennis Channel's satisfaction 
score among its viewers is the  score achieved by any network measured; 
Tennis Channel  in key measures compared to the prior year; Tennis Channel 
viewers gave the network the dollar value assigned by viewers of any of the 
43 networks measured; and Versus, in the parallel Beta Basic Cable Networks study, 
received satisfaction scores that were  those of Tennis Channel in its study, 
and· were from the prior year. (Golf Channel chose not to be measured in these 
reports.) 

IV. TENNIS CHANNEL VALUE TO COMCAST 

8. Nothing presented by Comcast disproves the assertion that a broadly distributed 
Tennis Channel would deliver significanJ value to Comcast if evaluated on a rational 
business basis that did not prioritize ownership. Mr. Egan advances three criteria he states 
are customarily used by MVPDs to detennine which networks to carry. I I Without 
endorsing these criteria, it would appear that even if they are accepted Tennis Channel 
meets all three. 

(a) Content: "Does it bring unique programming to my customers, perhaps 
serving a niche I currently underserve? Does it have high brand recognition and existing 
consumer recognition and demand?" Tennis Channel's programming is certainly no less 
unique than that of the Comcast-owned Golf Channel. The programming offered by each 
is instantly identifiable from the network's name, and each is the television "home" for its 
own sport. Neither is duplicated by another network dedicated to the same sport. Versus 
may be the odd network out on this measure, as its content is not identifiable from its 
name (and its content in fact has changed over the years). With a little bit of many sports, 
it is the home of none. Regarding the requirement for consumer demand, the strong Beta 

7 Tennis Channel from Simmons Custom Proprietary Prototype, 2007. Golf Channel and Versus from 
Simmons NCS 12-Month Fall 2007. All Networks male composition and HH income reflects the median 
for all 84 networks measured by Simmons in the latter report. 
s Orszag para. 70. 
9 Brooks III paragraphs I g, 4a 
10 Brooks III paragraphs 4a through 4e. 
II Egan, para. 9. 
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subscriber satisfaction findings previously cited leave little doubt that subscribers value 
Tennis Channel--when they receive it. 

(b) Ownership and Management. "Do they have a track record of success and the 
financial resources to stay the course ... before reaching operating breakeven?" Neither 
Mr. Egan nor Mr. Orszag meaningfully contests Tennis Channel on this count. 

( c) Cost and Revenue Potential. "How much is the license fee for the service and 
upon whom is it assessed ... " Based on the analysis of Mr. Singer it would appear that 
because of its lower license fees Tennis Channel would cost Comcast significantly less to 
carry widely than its more expensive but similarly situated sports networks such as Golf 
Channel or Versus.12 In light of of the three 
networks, this conclusion seems appropriate. 

9. - Both Mr. Egan and Mr. Orszag refer to "breadth and diversity" as a positive 
attribute for a network being considered for carriage. 13 This suggests a fundamental 
misunderstanding of the direction in which television networks of all types have been 
moving in the last two decades. The "big tent" approach of the broadcast era (1950s-
1980s), which was adopted by some cable networks in the early cable era (e.g., USA, 
TNT, TBS), and in which networks offered a broad range of programming, is clearly on 

O-lhe wane. It has given-way to targeted, niche networks specializing in-and known for very. -
specific types of programming. As a television historian I have observed and written 
about repeated examples of this over the last 20 years. With so many choices on the dial a 
network (especially a cable network) must stand for something specific in order to attract 
and hold a loyal audience. In my experience viewers today expect a certain type and tone 
of programming from a network, and are more likely to sample new programs on a 
network they like than on one they do not. 14 This goes beyond broad categories such as 
"sports" or "entertainment. 1\ Thus USA is now known for light adventure shows built 
around quirky characters (its slogan is "Characters Welcome"); TNT for more serious 
drama; and TBS for comedy (slogan: "Very Funny"). All three used to be general appeal 
networks. The rest of the top ten cable networks are all dedicated to specific types of 
programming, or niches: Nickelodeon (kids), Nick-at-Nite (oldies), Fox News (news), 
Adult Swim (edgy cartoons), Cartoon Network (kids' cartoons), A&E (reality), Tru (true 
crime).1s Among the top ranked sports networks, Fox Sports en Espanol (Spanish-
appeal), GolTV (soccer), Speed Channel (racing), NFL Network (football) and Outdoor 
Channel (outdoor sports) all have targeted niches. Most of Com cast's owned networks are 
similarly specific. Even market leader ESPN is not the exception it might appear to be. It 
is known for top-tier, big ticket spectator sports such as NFL, NBA, major league 
baseball, and NASCAR. Sports that do not perform to those levels, such as women's golf 
and even hockey, have been dropped. Thus the argument that Versus gains by being a 
collection of various second-tier sports runs counter to the direction that television is 
taking and that consumers have shown that they want. This argument also contradicts the 

12 Singer Supplemental Declaration, para. 26. 
13 Egan, para. 18, Orszag, para. 39. 
14 In conducting research for Lifetime I observed that in some cases women were more likely to watch the 
same movie on Lifetime than on another higher-rated network, simply because of Lifetime's imprimatur. 
l' These were the top 10 cable networks among total viewers for the week of February 15-21, 2010, as 
reported in Cynopsis, February 24,2010. 
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strengths claimed for Golf Channel, MLB and other targeted sports networks that have 
been given distribution preference by Comcast. Both in name and in content, Versus 
stands for "miscellaneous" (even though individual events such as hockey playoffs or the 
Tour de France--when Lance Annstrong is competing--can draw an audience). 

10. Comcast claims that the availability of some Tennis Channel content on the 
internet reduces the value of Tennis Channel to Comcast.16 No evidence is presented to 
support this claim, and indeed my experience is that the current prevailing view in the 
industry is that selective streaming of content serves to promote the home channel, not 
cannibalize it. Most networks stream some of their programming (even though their 
direct revenue is much greater from on-air telecasts than from streaming of the same 
material). Indeed~ Comcast CEO Brian Roberts himself has recently been actively 
promoting the concept of "TV Everywhere" in which cable content will be made widely 
available on the internet for his subscribers.17 Presumably he does not think this will 
reduce the value of the networks he himself carries. 

11. The disparity between online and linear (traditional) viewing is quantified in a 
major study I helped structure for the Council for Research Excellence in 2008. 18 It used 
trained observers from Ball State University to shadow individual participants in five 
markets across the country through a typical day, recording every instance of their 
exposure to media of any type. The typical respondent turned out to watch 309 minutes 
per day of live television, plus 15 minutes ofDVR viewing. Average exposure to video 
on a computer was two minutes per day, and this included short-fonn videos such as are 
found on YouTube. While this may change in the future, clearly, as of today online 
viewing of television network programming is still a minor factor. 

12. Mr. Orszag states that "key" MVPD competitors to Comcast carry Tennis 
Channel on tiers with relatively high penetration levels. He further states that "viewers 
that are most passionate about Tennis Channel (and thus are most likely to make their 
MVPD choice based on the MVPD's carriage of Tennis Channel) either receive Tennis 
Channel on a sports tier or have already defected to a competing MVPD.,,19 Again no 
evidence is presented, and this makes no business sense. First, singling out MVPDs with 
high penetration of Tennis Channel as "key" competitors undercuts his earlier argument 
that "Comcast's carriage of Tennis Channel is not significantly different than that of other 
MVPD's.,,2o Apparently, in these "key" instances it is different. Second, and even more 
important, if a key competitor offers a service that you don't, and steals customers from 
you as a result, most businesses would react by offering the service themselves, 
preferably in an even more attractive package. The assertion that Comcast has decided 
not to compete is in my experience an unusual response to this situation. Comcast does 
not ordinarily take this approach with regard to channels that its competitors provide~ 

16 Corneast Answer, para. 84. 
17 "TW, Corneast Prep 'TV Everywhere' Push," Anthony Crupi, Adweelc, June 24, 2009. 
18 http://www.researchexcellence.eom/cornrnittees/rnediaeonsumption _ eornrnittee.php 
19 Orszag, para. 25. 
20 Orszag, para. l3. 
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13. Mr. Orszag states that "recently launched sports networks tend to have 
significantly lower MVPD household penetration rates than do networks launched prior 
to 2000," and includes a chart showing selected sports networks and their current 
penetration versus their year oflaunch.21 He then goes on to attribute greater distribution 
of older networks to factors including "greater availability of analog channel capacity for 
many systems in the earlier periods" &nd the "greater appeal" of earlier network 
concepts.22 No documentation is offered for either assertion. A more relevant analysis 
would be to look at networks owned in whole or part by Comcast and what their 
distribution history has been in the 2000s, the period in which Mr. Orszag asserts that 
distribution gains are difficult to achieve. The MLB Network (not shoWn on his chart) 
launched in January 2009 and had subscribers by the end of its first year? In 
June 2009 Comcast announced that it would expand carriage of its NHL Network 
(launched in 2007), boosting that network's distribution from about two million to eleven 
million.24 Comcast's recently launched entertainment networks do not appear to have had 
difficulty gaining distribution either. Distribution of 04 (launched in 2002) rose from 

homes in its first five years, and TV One (launched in 2004) 
reached  in the same span oftime.2S 

v. -------THE RATINGS ANALYSIS PRESENTED B¥COMCAST EXPERTS IS 
DEEPLY FLAWED 

14. Neither of the Comcast experts has expertise in the field of television audience 
research as far as I am aware. In contrast, I have had more than40 years' experience in 
media research, headed network research departments, served as chairman of the board of 
major industry research associations, and taught research methodology at the university 
level. Some of the statements made by Mr. Orszag and Mr. Egan appear to be 
inconsistent with accepted practices in television research. 

15. 

 

21 Orszag, para. 33. 
22 Orszag, para. 34. 
23 SNL Kagan 2009, Economics of Basic Cable, p.23. 
24 "Comcast to Carry NHL Network on Digital Classic Tier," John Eggerton, Broadcasting & Cable, June 
2,2009. , 
2' SNL Kagan 2009, Economics of Basic Cable, p.22. 
u " ' 

Egan, para. 20. 
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16. Mr. Orszag adds that lIapproximately half of Tennis Channel subscribers are 
DirecTV subscribers. Because DirecTV markets itself as a sports-oriented MVPD, its 
subscribers are more likelyAo.-cbe sports enthusiasts than subscribers of other MVPDs.1I28 

No evidence is offered to support the "sports-oriented" claim, other than. some isolated 
lines from the sports page of the DirecTV website (sudi claims do not appear on the main 
marketing page). Nor is any evidence presented that its subscribers are "more likely to be 
sports enthusiasts. II In fact DirecTV offers a wide range of programming, including 
numerous movie packages since movie enthusiasts are also a major target for MVPDs. 
Only one of the nine premium tiers offered by DirecTV relates to sports; the others are 
HBO, Showtime, Starz, Cinemax, Adult, Games, BabyFirstTV and High Definition.29 

Comcast itself cedes no ground to DirecTV as a home for sports, marketing itself 
aggressively in this regard. An ad for Comcast Spotlight boasted that IIcable has more 
hours of sports programming than any other medium," and Chief Operating Officer 
Stephen Burke told a reporter "sports is the must-have programming of cable. ,,30 Finally, 
in my experience, ratings for most networks are actually lower on DirecTV than on other 
distributors, because of the very large number of channels offered. Therefore the broad 
carriage that Tennis Channel has on DirecTV does not appear to significantly benefit its 
ratings as Mr. Orszag suggests. He offers no evidence that it does so. 

27 

 

 

28 Orszag, para. 75. 
29 https;//www.directv;comIDTVAPP/new_ customerlbase -packages.jsp?footemavtype=-l ("premium" 
tab), accessed March 3, 2010. 
30 Comcast Spotlight advertisement, "No One Puts Sports Together Like We Do," SportsBusiness Journal, 
March 27, 2006; John Ourand, "Comcast's Burke Takes on Critics of Company's Dual Strategies," 
SportsBusiness Journal, April 13, 2009. 
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18. 

 

. . , 

19. 

31 Egan, para. 23. 
J2 Comcast Answer, para. 94; Orszag, para. 73. ' , 
33 

, 
34 

3 Comcast Answer, para. 94. 
36 
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22.  
 

. . . 

.' . 
37 Egan, para. 20. 
38 

39 Orszag, para. 74. . . . 
40 The Tennis Channel filing was on January 5, 2010, before the availability of fourth quarter data, while 
the Comcast Answer is dated February 17,2010. . 
41 Brooks Declaration, m paragraphs 2g, and 3a. 
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VI. SIGNIFICANT HARM~DONE TO TENNIS CHANNEL 

23. I stated in my original declaration that "based on my analysis I c()nclude that the 
limited distribution of Tennis Channel by Comcast has negatively impacted the network's 
ability to generate competitive  and advertising revenues. ,,44 The Comcast 
Response offers no ~vidence that would alter this conclusion. Comcast'splacement of 
Tennis Channel on 'an: extra cost sports tier, seen by a small minority of viewers, harms 
Tennis Channel significantly by depriving it of the exposure and casual viewership 
enjoyed by Comcast's own Golf Channel and Versus. Comcast's suggestion that Tennis 
Channel somehow benefits from placement on an extra-cost sports tier is illogical. 
Comcast states that "Tennis Channel derives this benefit from placement on the sports 
tier channellineu~ alongside popular networks like NFL RedZone ... ,MLB Network, and 
NHL Network ... " S No advertiser-supported network wants to be placed exclusively on 
an extra-cost tier, and those that are placed there suffer as a result. MLB Network and 
NHL Network, importantly, are on both the basic lin~up and on the sports tier, as is the 
NFL Network Since most subscribers who buy the sports tier also receive the digital 
basic tier this means that those networks are exposed to' far wider viewership than 
networks limited to the sports tier alone. Furthennore, dual placement eliminates the 
incentive for fans of MLB or NHL to buy the sports tier at all, since they can get the 
networks on the basic lineup without incUl1ing extra cost. Carrying MLB and NHL on 
both lineups does not enhance the appeal of the sports tier, it dilutes it. Rather than 
enjoying proximity to MLB and NHL where they are most widely exposed, Tennis 
Channel is located outside their back door. . 

42 Com cast Answer, para. 97; referring to Fine Declaration, para. 8. 
43 Comcast Answer, Pant. 96. 
44 Brooks Declaration, IV para. 1. 
4' Comcast Answer, para. 111. 
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24. The placement of Tennis Channel on high channel numbers also damages it. 
Comcast suggests that its decisions on channel assignment reflect a simple grouping of 
like-themed networks, but this ignores the fact that some networks (notably those it 
owns) do get favored treatment by lower channel assignments unrelated to 
"neighborhooding," while others (those it does not own) do not receive this advantage.46 

The reason for this is clear. 

47 In fact, some cable operators actually selJ lower channel 
positions to networks anxious to increase their audience.48 

25. Mr. Egan also makes'the rather remarkable assertion that Tennis Channel likely 
benefits from inclusion in limited-distribution sports tiers because viewers there are "pre
qualified sports enthusiasts who have already voted 'yes'! to televised sports 
programming with their pocketbooks by paying an extra fee for the sports services. ,,49 

Setting aside the issue of which sports services induce a subscriber to pay the extra fee 
for the tier, the limited take rate for tiers is testimony to the fact that most fans resist them 
on the basis of cost, not of content. It is well documented that subscribers are angry about 
th~ _high cost of cable service, and are highly resistant to extra-fee services.cPtacing a 
network on an extra-cost"tier places a significant barrier between that network and 
subscribers, even fans of that sport. The ceiling for even the most popular premium 
service (HBO) is only about one-third of subscribers, and most tiers are botight by far 
fewer thari that. The considerable number of potential viewers who are willing to watch a 
network once it is broadly distributed and does not cost extra is illustrated by the liU'ge 
audience gains made by networks that have been forturiate enough to move from tier 
(only) to broad distribution. 

I declare under penalty of perjury that, to the best of my knowledge and belief, the 
foregoing is true aiidcorrect. Executed on March 22, 2010. 

, . TIMOTHY BROOKS 

46 Come. Answer, para. IJ O. .. ",., ' 
47  

 
' 

41 Although distributors do not like to talk about it, this practice is wen known in the induStry. For a recent 
example of such actWity by Time Warner Cable in New York City Sec! 
http://www.phillipdampier.comlblogl2009/07n.Jltimc>wamer-cable-scrambles-channel-p,oilitions-il\~nyc-
big-Iow-channel-numbersl. , ' " '. 
49 Egan, para: 20. " , 
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Before the 

Federal Communications Commission 
Washington, DC 20554 

In the Matter of ) 
) 

Tennis Channel, Inc. v. Comcast Cable ) File No. CSR-8258-P 
Communications, LLC ) 

To: Chief, Media Bureau 

) 
) 

REPLY DECLARATION OF HAL J. SINGER 

INTRODUCTION 

1. I have been asked by counsel for Tennis Channel, Inc. ("Tennis Channel") to 

respond to the report of Comcast's economic expert, Mr. Jonathan Orszag, l and where 

appropriate to Comcast's Answer to Tennis Channel's complaint ("Answer"i and to Comcast's 

other supporting submissions. In my initial report, I concluded that (a) Comcast's refusal to carry 

Tennis Channel on a highly penetrated tier on Comcast's cable systems constitutes 

discrimination based on affiliation; and (b) Comcast's conduct has impaired Tennis Channel's 

ability to compete vis-a-vis Comcast's affiliated, national sports networks for programming, 

advertisers, viewers, and multi-channel video programming distributors ("MVPDs"). After 

reviewing Comcast's Answer, Mr. Orszag's report, and other supporting submissions, I continue 

to reach the same conclusions. 

1. Declaration of Jonathan Orszag on behalf of Comcast Cable Communications, Feb. 11, 2010 [hereainafier 
Orszag Declaration]. 

2. Answer of Comcast Cable Communications LLC, Feb. 11,2010 [hereainafier Comcast Answer]. 
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2. My conclusion regarding discrimination on the basis of affiliation was based on, 

among other things, my observations that (a) Comcast-owned Versus and the Golf Channel are 

carried on Comcast's Standard Service Tier (and all of Comcast's other affiliated sports 

networks are carried either on an analog or digital basic tier), whereas Tennis Channel is 

generally carried on Comcast's Sports Entertainment Tier; (b) none of the sports networks 

carried exclusively on Comcast's Sports Entertainment Tier is affiliated with (or owned by) 

Comcast; in contrast, with the exception of ESPN channels, all of the sports networks that are 

carried on Comcast's Standard Service Tier in the Washington metro area3 are either affiliated 

with (and owned by) Comcast (Versus, the Golf Channel, SportsNet Mid-Atlantic), or are carried 

by Comcast subsequent to the settlement of an FCC program-carriage complaint (MASN); (c) 

Tennis Channel is similarly situated to Comcast's affiliated, national sports networks carried on 

the Standard Service Tier, the Golf Channel and Versus, in the sense that (i) all three networks 

carry "sports and leisure programming" viewed by affluent audiences that skew male and, with 

respect to the Golf Channel and Tennis Channel, that enjoy participating in the sports they watch 

on television, (ii) there is  between the largest advertisers on Versus and Golf 

Channel with Tennis Channel's past, current, and recent prospective advertisers, and (iii) 

Comcast-through Versus and its Comcast SportsNet channels-has competed directly with 

Tennis Channel for tennis programming rights (the U.S. Davis Cup and World TeamTennis); and 

(d) there are no viable efficiency justifications for this disparate treatment because, among other 

factors, (i) Tennis Channel performs equivalently to or better than Comcast's affiliated, national 

3. A review of Comcast's channel lineups in every city in which it owns a regional sports network reveals that 
Washington, D.C. is representative of how Comcast generally tiers affiliated and unaffiliated sports networks. See 
Appendix 1. In his report, Mr. Orszag has identified one market (Chicago) in which Comcast carries the Big Ten 
Network on its Expanded Basic Tier, and one other market (Atlanta) in which Comcast carries the Speed Channel 
and Fox Sports Net on its Expanded BasiclDigital Starter Tier. Orszag Declaration <J[ 64. The fact that Comcast 
could only identify two examples of systems where it carries a handful of unaffiliated national sports networks more 
broadly further emphasizes the overall consistency of Comcast's differential treatment of its affiliated sports 
networks. 
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sports networks with respect to popularity, pricing, participation, and percentage of event 

programming, and (ii) MVPDs tend to carry Tennis Channel on more highly penetrated tiers than 

does Comcast. 

3. My conclusion that Comcast's discriminatory treatment impairs the ability of 

Tennis Channel to compete effectively was based on, among other things, my observations that 

(a) Comcast is able to prevent Tennis Channel from reaching nearly one-quarter of all MVPD 

subscribers due to its sheer size; (b) the growth that would accompany access to Comcast's basic 

subscribers alone would materially improve Tennis Channel's ability to compete effectively for 

national advertisers and programming content; and ( c) because Com cast' s carriage decisions are 

followed by other cable operators, the deficit in Tennis Channel's distribution caused by 

Comcast's discrimination is likely even larger, further impairing Tennis Channel's ability to 

compete for both advertisers and programming content. 

4. In reviewing Mr. Orszag's report, I identified numerous errors. For example, Mr. 

Orszag offers a series of irrelevant hypothetical examples and charts, many of which do not 

relate to the findings in my report or the allegations in Tennis Channel's complaint. Mr. Orszag 

also uses the fact that Tennis Channel is small and narrowly penetrated to justify the claim that it 

should stay small and narrowly penetrated. In this reply, I focus on the fundamental problems in 

his report. The fact that I do not respond to every issue should not be interpreted as an 

endorsement of his opinions on those issues. 

5. The fatal flaw in Comcast's Answer and Mr. Orszag's report is that they fail to 

rebut my conclusion that Comcast applies a different standard to Tennis Channel than it does to 

its affiliated sports networks. It is not sufficient to argue, as Mr. Orszag does, that Comcast earns 

more by placing Tennis Channel on its sports tier relative to placing it on its basic tier; even if 
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that were true (and Mr. Orszag offers no evidence in support of this claim), Comcast must show 

not only that Tennis Channel fails this purported test, but also that its affiliated national sports 

networks pass the same purported test. In the absence of such evidence, it is reasonable to 

conclude that Comcast is using two different standards-one for affiliated sports networks and 

another for unaffiliated sports networks. Mr. Orszag would have the Commission believe that the 

ten sports networks carried exclusively on Comcast's Sports Entertainment Tier in the 

Washington metro area (Fox Soccer Channel, Fox College Sports, Tennis Channel, CBS College 

Sports, GolTV, Speed Channel, Big Ten Network, Horseracing Television, TV Games, NFL Red 

Zone), whieh all happen to be unaffiliated with Corneast, failed this purported test, while the 

three sports networks on Comcast's Standard Service Tier (Versus, the Golf Channel, and 

Comcast SportsNet), and the non-ESPN sports networks on Comcast's Digital Classic Tier 

(MLB Network, NHL Network, and NBA TV), whieh all happen to be affiliated with Corneast, 

passed this test. Absent discrimination, this pattern is highly unlikely. 

6. My report is organized as follows: In Part I, I respond to Mr. Orszag's arguments 

relating to similarly situated networks and discrimination on the basis of affiliation. 

7. In Part II, I analyze Comcast's primary efficiency defense for tiering Tennis 

Channel-namely, that the net present value of carrying Tennis Channel on its sports tier 

allegedly exceeds the net present value of carrying the network on its basic tier. 

8. In Part III, I critique Mr. Orszag's alternative efficiency justifications. I explain 

why Mr. Orszag's handpicked comparisons of Comcast's carriage decisions to those of other 

MVPDs are flawed. I also explain how Mr. Orszag's alternative standard, by penalizing new 

networks or networks with low penetration, would institutionalize discrimination by using the 

effects of Comcast's past discrimination to justify future discrimination. 
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9. In Part IV, I explain why Mr. Orszag's supposed "proof' that Comcast lacks any 

anticompetitive motivation is both irrelevant for the purposes of this proceeding and is flawed as 

an economic matter. I also revisit the harms to Tennis Channel that flow from Comcast's 

discriminatory tiering policy. 

I. THE MEANING OF DISCRIMINATION 

10. In this section, I respond to Mr. Orszag's arguments relating to similarly situated 

networks and discrimination on the basis of affiliation. 

A. Similarly Situated Networks 

11. In my analysis, I considered Comcast's differential treatment of what I 

determined to be similarly situated networks. Mr. Orszag also considers the "similarly situated 

concept," which he defines as follows: 

Restraining a rival network's ability to compete through discriminatory carriage can benefit the 
affiliated network or harm consumers only if the rival networks compete with each other in a 
significant way for viewers, advertisers, or programming carriage rights. Therefore, the definition 
of 'similarly situated' that would inform the economic analysis of incentives to engage in 
discriminatory carriage conduct is one where two networks are 'similarly situated' if there is 
significant competition between the networks for viewers, advertisers, or programming carriage 
. h 4 ng ts. 

Under Mr. Orszag's formulation, two networks are similarly situated so long as they compete in 

a significant way for any of those things, be they viewers, advertisers, or programming suppliers. 

As demonstrated in my initial report, there is significant competition among Tennis Channel, 

Golf Channel, and Versus for advertisers, for viewers, and for programming.5 The fact that NBC 

owns some programming rights to Wimbledon and the French Open means that, with Comcast's 

planned acquisition of NBC, involvement in competition for programming rights has intensified 

since I filed my initial report.6 

4. Orszag Declaration <J[ 54 n. 66 (emphasis added). 
5. Singer Report, B 17-22. 
6. Comcast asserts that NBC (and not Tennis Channel) carries the "marquee [tennis] events." Comcast 

Answer<J[ 83. 
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12. As evidence that Tennis Channel is not similarly situated with Comcast's 

affiliated networks, Mr. Orszag cites slight differences in gender7 (approximately  percent of 

Tennis Channel's viewers are male, whereas approximately percent of the Golf Channel's and 

Versus's viewers are male) or uniformity in content (Tennis Channel shows just tennis, whereas 

Versus shows hockey and bike racing). But each of these three networks skews towards males 

rather than females.8 With respect to Tennis Channel's , Mr. 

Orszag fails to acknowledge that all three of the networks that he considers are  

with respect to attracting women.9 He also misses the point that, in addition to competing for the 

same number of men, the three networks are also competing over women; if those women did 

not watch the Tennis Channel with the same intensity, the networks would still be competing 

over the same group of men. Stated differently, adding women to one's audience simply changes 

the ratio of male-to-female viewers, but it does not alter the competition for male viewers, 

meaning that the same level of competition exists among the networks for male viewers 

regardless of the number of women who watch the network. 

13. With respect to the uniformity of programming, Mr. Orszag argues on the one 

hand that Tennis Channel carries different programming from Golf Channel and Versus, 10 which 

presumably makes them different, but later admits that Versus and Tennis Channel both have 

carried tennis programming.ll For example, Mr. Orszag's standard appears to shift according to 

7. Orszag Declaration 'II 57 ("In fact, Tennis Channel's female viewership is unusually high for a sports 
network."). 

8. Comcast admits that "[v]iewers of Tennis Channel and Golf Channel are among the highest-income 
households, a coveted demographic among advertisers." Corneast Answer 'II 99. This assessment is consistent with 
my original inference that tennis and golf are enjoyed by high-income families, often at private clubs. 

9. Supplemental Declaration of Tim Brooks, Section ill(5). 
10. Orszag Declaration 'II 43 ("Tennis Channel, Golf Channel, and Versus all carry different programming 

content, and it seems highly implausible that Tennis Channel alone imposes a significant competitive constraint on 
the carriage or advertising prices charged by Golf Channel and Versus"). 

ll. Orszag Declaration 'II 62 ("But such sharing [of the Davis Cup] may reflect the complementary nature of 
the channels, instead of competition between the channels"). 
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the context. He finds for instance that Versus is more valuable than Tennis Channel because it 

offers many different types of sportS.12 But he does not consider whether that standard is satisfied 

by the Golf Channel, the MLB Network, the NHL Network, or NBA TV, which each focus on 

one sport. Instead, Comcast's experts argue that, unlike tennis, golf requires expensive 

equipment, which allegedly makes golf more valuable. It is unclear why equipment expenditures 

constitute a relevant differentiator for networks in terms of value to MVPDs, but the point is in 

any event a non sequitur. If equipment expenditures are a key factor in determining the value of a 

sport, Comcast fails to explain why NBA TV (where the equipment involves a basketball) and 

MLB Network (where the equipment involves a wooden bat and a leather glove) are carried on 

Comcast's basic tiers. This ex post standard is inconsistent with common sense-if anything, 

requiring expensive equipment would seem to narrow sports participation and narrow the appeal 

of a network revolving around that sport. 

14. Finally, Mr. Orszag cites survey evidence to support his claim that Tennis 

Channel is not similarly situated to the Golf Channel or Versus. 13 In particular, Mr. Orszag cites 

a Simmons Market Research Bureau survey that purports to show that viewers of Golf Channel 

and Versus were  tennis generally as viewers of Tennis Channel (Figure 7), 

and played  the past twelve months (Figure 6) than viewers of Tennis Channel. It is 

not at all surprising that people who watch a single-sports network will be heavily interested in 

the sports that network covers, while the percentage of viewers of other networks with an interest 

in that sport will be somewhat  Importantly, :Mr. Orszag fails to provide comparable data 

 Corneast Answer <J[ 89. But the fee 
was likely expensive in part because Tennis Channel exists as a separate entity that competes against Comcast for 
such rights. 

12. Orszag Declaration <J[ 39 ("While each individual sport may appeal to a narrow group of fans, by having a 
'multi-sport' strategy, Versus appeals to a wider range of fans."). 

13. Orszag Declaration <J[ 46 (claiming "limited overlap between viewers of Tennis Channel and those of 
Versus and GolfChannel."). 
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on the level of interest in men's and women's golf or hockey (two sports featured on Golf 

Channel and Versus) among Tennis Channel viewers or ESPN viewers. It is not surprising that 

the rate of interest in tennis among viewers of Tennis Channel than among 

viewers who watch Versus or the Golf Channel (which presumably includes Tennis Channel 

viewers). Nor would it be surprising to find that Tennis Channel viewers are interested in golf 

but not as interested as viewers of the Golf Channel. The fact that there are some viewers who 

watch Tennis Channel more than the Golf Channel or vice versa simply means that viewers' 

preferences differ, but it does not mean that the networks do not compete. Indeed, the advertisers 

that support each network make purchasing decisions based on their attractive-and similar-

demographics. 

15. In any case, with respect to the survey results regarding viewer participation in a 

sport (Mr. Orszag's Figure 6), the fact that so many Tennis Channel viewers play golf (  

percent), and so many Golf Channel and Versus viewers play tennis (  and percent) seems to 

support the notion of overlapping viewers. This result is also consistent with the non-refuted 

proposition that many Tennis Channel viewers are "interested" or "somewhat interested" in golf, 

and many Golf Channel and Versus viewers are "interested" or "somewhat interested" in tennis. 

(Mr. Orszag reports results of viewers who were "very interested" in tennis only.) Because these 

national sports networks are competing directly for both advertisers and viewers, and because 

Mr. Orszag has not shown that the advertisers I identified as overlapping express any preference 

for one sport over another,14 it is not clear why different levels of viewer interest in different 

sports undermine my conclusion that the three networks are similarly situated. 

14. Comcast argues that  of advertising customers, as I found in my original report, is not 
meaningful because "firms that share customers do not necessarily compete for those customers." Comeast Answer 'I[ 
103 (citing Orszag Declaration B 59-60). This assertion violates basic economic logic, as it suggests that a profit
maximizing firm would be happy to share its customers with a rival. 
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B. Discrimination on the Basis of AfTIliation 

16. As indicated in my initial report, non-discrimination means treating similarly 

situated networks in the same way. Comcast claims to impose a specified standard to determine 

whether to carry a sports network on its basic tier or on a narrowly penetrated tier. To be non

discriminatory, that standard should be applied equally to each sports network that Comcast 

carries, regardless of whether those networks are affiliated or unaffiliated. Non-discrimination 

does not compel Comcast to use a particular standard; rather, it simply requires Comcast to 

employ an appropriate tiering standard on a uniform basis to affiliated and unaffiliated sports 

networks. The only caveat to this rule, however, is that Comcast cannot engineer a standard that 

favors its own sports networks. For example, a standard expressing a preference for golf and 

hockey programming-that is, programming featured on Comcast's affiliated sports networks

without an independent justification for that preference would be inherently discriminatory. 

Similarly, it would be discriminatory for Comcast to adopt a standard that requires a network to 

have distribution in excess of one quarter of u.S. MVPD subscribers (roughly achieved by 

carriage on Comcast's basic tier) to be carried on Comcast's basic tier. 

17. The fallacy of Mr. Orszag's discrimination analysis is illustrated by a hypothetical 

example he offers involving two identical country western networks. In his example, Comcast 

carries one network but not the other for reasons relating to lack of interest in two country 

western networks. But his example is itself defective because it does not include enough 

information to understand why Comcast chose one network over the other. The fact that Comcast 

treats the two country music networks differently constitutes evidence of disparate treatment (the 

first step of my analysis). What remains to show is on what basis Comcast treated the networks 

differently (the second step). If the reason is because one country western network is affiliated 
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with Comcast while the other is not, then Comcast would have discriminated on the basis of 

affiliation. Mr. Orszag has conflated those two aspects of my analysis. 

II. COMCAST'S PRIMARY EFFICIENCY JUSTIFICATION: NET VALUE PROPOSITION 

18. Mr. Orszag reiterates Comcast's primary efficiency defense from its Answer. He 

implies-but fails to demonstrate-that Comcast did not discriminate against the Tennis 

Channel, because in his view, the net present value of Comcast's carrying Tennis Channel on 

Comcast's sports tier exceeds the net present value of carrying Tennis Channel on Comcast's 

basic tier: 

Given that Comcast distributes hundreds of networks to subscribers, controlling the 
license costs of individual networks is an important business strategy for controlling the 
overall network distribution costs .... Incurring such additional costs would be a rational 
business decision for Comcast only if the increased Tennis Channel distribution would 
generate a commensurate value to Comcast. The value to Comcast from carrying Tennis 
Channel on more highly penetrated tiers is a function of a variety of factors, in particular 
whether the carriage can help Comcast attract and retain subscribers. In other words, if 
carrying Tennis Channel on highly penetrated tiers would enable Comcast to retain a 
substantial number of existing subscribers or to capture a relatively large number of 
subscribers from competitors, Comcast would gain a significant benefit from such 
carriage of Tennis Channel.15 

According to Mr. Orszag, so long as Comcast performed this purported test on the Tennis 

Channel, and so long as Tennis Channel proved to be more valuable for Comcast on the sports 

tier relative to the basic tier, then Comcast is justified in tiering Tennis Channel. But that 

conclusion is highly suspect here because Tennis Channel's  and programming are 

comparable to those of Versus and the Golf Channel, and Tennis Channel is significantly less 

expensive. In any case, Comcast has not offered evidence that its distribution division gained 

economic benefits uniquely as a result of carrying Versus, the Golf Channel, and Comcast's 

other affiliated sports networks that it does not gain from carrying Tennis Channel. 

15. Orszag Declaration 11 22. 
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19. No matter how Corneast's test would tum out (and, importantly, Corncast has not 

claimed in its Answer that it conducted such a test or how, if it did, the test came out), if Corncast 

failed to subject its afftliated sports networks to the same test because those networks were 

afftliated, then I would conclude that Comeast's discrimination was on the basis of afftliation. 

Moreover, even if it applied the same test, I could conclude that Corneast discriminated on the 

basis of afftliation if Tennis Channel, Golf Channel, and Versus fared the same under the test but 

were treated differently. 

20. For several reasons, it is unlikely that basic-tier carriage of Tennis Channel would 

produce fewer benefits to Comeast relative to basic-tier carriage of Comcast-afftliated sports 

networks. First, given the  sought by Tennis Channel, Corneast would need a 

trivial benefit to justify carriage of Tennis Channel on Corneast's basic tier. In particular, 

I per subscriber 

per month in order to gain carriage on one of Corneast's basic tiers, Tennis Channel would need 

to generate roughly \ of benefits to Comeast per subscriber per year to recoup 

Comeast's incremental cost associated with repositioning Tennis Channel on the same tier that it 

carries Versus and the Golf Channel. Those benefits could take the form of increased advertising 

revenue, increased subscriber revenue (from increased subscriber retention, increased subscriber 

attraction, or higher prices), increased incentives for subscribers to upgrade frorn analog to 

digital (if Tennis Channel were carned on Comeast's Digital Basic Tier), or increased savings 

from lower expenditures with the ·license fees of other networks whose prices would be 

disciplined by Tennis Channel's improved ability to compete. 

NA VlGANT ECONOMICS 

Public Version



-12-

21. Second, as demonstrated in my initial report, Comcast's tiering decisions vis-a-vis 

sports networks are remarkably consistent; the odds that Comcast's purported test ruled in every 

affiliated sports network on its basic tier (three for three) and ruled out every unaffiliated sports 

network on its sports tier (ten for ten) are remote. It is more likely that affiliation played a key 

role in Comcast's tiering decision. Stated differently, to observe such a striking pattern, it is more 

likely that, in the words of a Comcast executive, Steve Burke, Comcast applied a "different level 

of scrutiny" to its carriage decisions of unaffiliated networks and employed a more lenient 

standard (or perhaps no standard at all) for its affiliated networks. I7 

22. Third, Mr. Orszag's key defense that Comcast was merely "controlling the overall 

network distribution costs,,18 cannot explain why Tennis Channel (which would have cost 

per subscriber per month on one of Comcast's digital basic tiers) was relegated to the 

sports tier while (a) Golf Channel (at  per month) and Versus (at per subscriber per 

month),  and other measures of viewer popularity to 

Tennis Channel, were carried on Comcast's analog basic tier, and (b) Comcast's other affiliated 

sports networks (also reportedly in the  per subscriber per month range) were carried on the 

digital basic tier. Why is Comcast willing to incur these programming costs for Golf Channel, 

Versus, and its other affiliated networks, but not willing to incur these costs for the comparable 

but unaffiliated Tennis Channel? It is not enough to explain, as Mr. Orszag has, that all 

programming comes at a cost, because from an economic perspective, Comcast must continually 

evaluate the efficiency of its carriage decisions (subject to the constraints imposed by the Cable 

Act), and it must decidefor each of the networks that it carries to continue to pay the license fees 

associated with a certain level of carriage. At the end of the day, Comcast must show that the 

17. Transcript of Record. NFL Enterprises LLC v. Comcast Cable Communications LLC. File No. CSR-7876-
P, Apr. 16,2009.1696:12-15. 

18. Orszag Declaration 11 22. 
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same rule that is applied to unaffiliated networks is applied to its affiliated networks. But here 

the evidence is that Comcast has chosen to carry networks more broadly-that 

is, spend millions of dollars more on them each year-and to carry a  but 

otherwise similarly situated network more narrowly. 

23. Fourth, Comcast's decision to re-tier the Golf Channel after acquiring equity in 

the network-which news reports indicate was repositioned precisely because it performed 

poorly in terms of popularity19-is not reflective of the exacting standards that Mr. Orszag 

suggests are guiding Comcast's decision-making.2o Neither are Comcast's decisions to carry 

MLB Network and NHL Network on a broadly penetrated tier shortly after acquiring equity in 

the networks. If it were true, as Comcast claims, that affiliation had nothing to do with those 

decisions, then I would not expect Comcast to treat all of its affiliated sports networks one way 

and to treat all of its unaffiliated sports networks differently with respect to tiering. I also would 

not expect Comcast to change the tiering status of the NHL Network, which was previously 

carried only on the sports tier, immediately after acquiring equity in it. 

24. Although the implication of Comcast's argument is that Versus and Golf Channel 

passed the cost-benefit test, while Tennis Channel and nine other unaffiliated sports networks 

relegated to the sports tier failed, Comcast has not asserted that it considered these same factors 

when it made carriage decisions for its affiliated networks. I therefore cannot conclude as an 

economic matter that this test---even if it were economically sound-justified Comcast's 

discrimination. That is, an ex post explanation for Comcast's behavior cannot justify the 

disparate treatment if that explanation did not actually influence Comcast's decision-making ex 

19. Joe Schlosser, Cable's class of 1995: A look at how the major cable launches of that year have fared, 
BROADCASTING & CABLE, Mar. 17, 1997, at 65. 

20. Orszag Declaration Ij[ 23 ("It would only be rational for Comcast to incur the additional license fees to 
distribute Tennis Channel on highly penetrated tiers if the carriage generated significant net subscriber additions for 
Comcast."). 
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ante. Moreover, evidence that Tennis Channel failed the test by itself would not be sufficient 

(even if Comcast had offered it); if Comcast's affiliated sports networks also failed the test, or if 

Comcast did not conduct the test at all because these networks were affiliated, then affiliation 

and not a supposed cost-benefit analysis explains Comcast's disparate treatment. 

III. COMCAST'S OTHER EFFICIENCY JUSTIFICATIONS 

25. In addition to his net present value standard, Mr. Orszag offers several other 

efficiency justifications. None has merit. 

A. Comparisons with Other MVPDs 

26. In my initial report, I analyzed the carriage decision of other large MVPDs to 

preempt a possible efficiency defense of Comcast. I found that relative to its peers (defined as 

MVPDs with over two million basic subscribers as of September 2009), Comcast carries Tennis 

Channel on a tier that reaches about one third of the industry average excluding Comcast ( 

). Importantly, Comcast's principal in-region rivals, Dish, DirecTV, 

and Verizon, carry Tennis Channel on a tier 

that is between 

more highly penetrated than Comcast's sports tier. The fact that Comcast competes 

for the same subscribers with DirecTV, Dish, and Verizon implies that the tiering decision of 

these three in-region rivals with respect to Tennis Channel should be given the greatest weight in 

any analysis of rival carriage of Tennis Channel. Accordingly, I concluded that the behavior of 

Comcast's peers does not justify its decision regarding tiering of Tennis Channel. 

27. Mr. Orszag has concluded, on the one hand, that the decisions of other MVPDs 

should not even be considered. Specifically, Mr. Orszag argues that "It is reasonable for different 

MVPDs to come to different carriage decisions regarding Tennis Channel, depending on the 

MVPDs' business strategies, geographic territories, judgments about subscriber preferences, and 
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the terms of their individual affiliation agreements.,,21 In his view, one cannot reasonably 

compare carriage decisions across MVPDs. Under this approach, one would consider only 

Comcast's decision regarding its own carriage of various networks, which as discussed above 

and noted in my initial report, clearly demonstrate discrimination based on affiliation. 

28. Mr. Orszag goes on to note, on the other hand, that some of "the most compelling 

economic evidence" can be gleaned by looking at what other MVPDs are doing when those 

decisions support Comcast's decision vis-a-vis Tennis Channe1.22 In doing so, however, Mr. 

Orszag ignores facts that undermine Comcast's argument, such as the fact that Dish Network 

carries Versus and Tennis Channel on the same general interest tier (and not on a sports tier, as 

Comcast erroneously claims in its Answer),23 or that DirecTV and Verizon carry Tennis Channel 

on highly penetrated tiers. 

29. Mr. Orszag analysis applies a rankings approach, which shows that Comcast 

carries Tennis Channel more favorably than three MVPDs but less well relative to five other 

firms in a peer group of eight MVPDs.24 In particular, he notes that three cable operators in 

Comcast's peer group-Time Warner, Charter, and Cablevision-carry Tennis Channel on a 

lowly penetrated tier, which he believes justifies Comcast's discriminatory policy; he concludes 

that three of eight "is not out of line" with the carriage decision of Comcast' speers. 25 

21. Orszag Declaration «J[ 15. 
22. Orszag Declaration «J[ 26 ("In cases where it is not be possible for an outside analyst to assess directly the 

factors underlying carriage decisions, an examination of the carriage decisions of other major MVPDs is the most 
compelling economic evidence.") (emphasis added). 

23. Comcast Answer «J[ 27 ("Around the same time, Dish Network negatively repositioned Tennis Channel from 
its second tier to the premium 'Classic Gold 250 & Gold HD' package. This tier is much more comparable to 
Comcast's sports tier than to the tier on which Tennis Channel is offered on DIRECTV.") (emphasis added). 

24. Orszag Declaration «J[ 18 ("But even if one examines Dr. Singer's "closest peer" MVPD group, it is 
apparent that Comcast's carriage of Tennis Channel is not out of line with the carriage decisions of other MVPDs 
that are unaffiliated with Golf Channel or Versus. Out of the eight Comcast "peers" listed in Table 6 of Dr. Singer's 
declaration, 

25. [d. 
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30. But Mr. Orszag's ranking analysis is inappropriate because it treats cable 

operators as if they are fungible. From a competitive point of view, each MVPD has a different 

significance. Smaller, out-of-region cable operators like Cablevision (3.1 million basic 

subscribers) and Charter (4.9 million basic subscribers), which receive disproportionate attention 

under the rankings approach,26 cannot be as important as Comcast's largest in-region rivals such 

as DirecTV, Dish Network, and Verizon-each of which carries Tennis Channel on a highly 

penetrated tier. Without considering factors such as size or geographic overlap, every MVPD's 

decision receives equal weight. This makes Comcast's identification of a few MVPDs (albeit 

MVPDs that do not compete for the same customers as Comcast and are significantly smaller) 

that it believes support its conclusion far less meaningful. That is particularly true when one 

considers that there are more MVPDs (particular MVPDs that are larger and that compete 

directly with Comcast for subscribers) whose decisions undermine Comcast. 

31. Mr. Orszag criticizes me for omitting from my analysis AT&T, which does not 

carry Tennis Channel. I omitted AT&T because, based on the September 2009 subscribership 

data that I considered, AT&T's subscriber count was slightly below my cutoff of two million 

basic subscribers.27 But even if I add AT&T to the analysis, so as to include one more 

observation in Comcast's favor, then it would not affect my weighted-average carriage statistic 

in any material way. This is because one must weight AT&T's decision on its number of 

subscribers, and my analysis already was informed (before including AT&T) by nearly 69 

million basic subscribers. 

26. Orszag Declaration 1rII 13, 14,47,67. 
27. It is not clear that lowering the cutoff to add AT&T would address Mr. Orszag's concern because he also 

argues that I set the threshold in my analysis too low, considering MVPDs that serve far fewer subscribers than 
Comcast. Orszag Declaration 4)l, 17. As described above, I weighted the analysis to account for this difference 
between larger and smaller MVPDs. 
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32. Next, Mr. Orszag tries to explain away the Cox comparison, arguing that Cox and 

Comcast both carry Tennis Channel on a sports tier. Because more Cox customers happen to take 

the sports tier than do Comcast customers, he argues, Comcast should not be penalized?8 But 

Mr. Orszag neglects to explain that the reason why Cox's sports tier is more highly penetrated is 

because Cox offers a combined sports-and-entertainment tier, which includes news. In particular, 

this tier includes ESPN News, ESPN U, Bloomberg, CNN International, G4, and Fox Business 

Network?9 It bears noting that Cox places Comcast's affiliated sports networks, Golf Channel 

and Versus, on this same tier,30 suggesting that Cox views these networks as being similar to 

Tennis Channel. In contrast, Comcast discourages its subscribers from taking its sports tier by 

moving more valuable sports programming, including MLB Network, NBA TV, NFL Network 

and ESPN U, to more widely penetrated tiers (known as "Digital Starter" and "Digital 

Classic,,).31 Finally, Cox has much smaller basic and expanded-basic tiers, which induces its 

subscribers to take its sports-and-entertainment tier. The Cox comparison is especially unhelpful 

to Comcast because it shows how a cable operator that is not affiliated with Comcast's sports 

networks treats Golf Channel, Versus, and Tennis Channel equally-and provides Tennis 

Channel with much broader carriage than Comcast, however the tiers are labeled. 

33. Mr. Orszag tries to discount DirecTV's decision to carry Tennis Channel on a 

widely penetrated tier by arguing that DirecTV has uniquely positioned itself as a "leader in 

28. Orszag Declaration Ij[ 13 ("Cox, which carries Tennis Channel to percent of its subscribers, actually 
carries the programming on its Sports and Information Tier; the fact that Cox's Sports and Entertainment Tier is 
more highly penetrated than Comcast's Sports Tier is most certainly insufficient to show discrimination based on 
affiliation."). 

29. Cox Programming and Equipment Rates, Fairfax County, Feb. 2010. 
30. [d. 
31. That Comcast duplicates some of these networks on its sports tier, having already added them to the digital 

tier that the vast majority of its sports tier subscribers receive, neither establishes equivalent treatment nor 
contributes to any meaningful incentive for its subscribers to pay for its sports tier. 
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sportS.,,32 According to Mr. Orszag, this fact implies that differential "carriage strategies are 

natural consequences of differentiated services competition.,,33 Contrary to the evidence, 

Comcast's suggestion that it is ceding sports leadership to DirecTV, both at the programming 

level (for sports content) and at the retail level (for sports fans), is inconsistent with its 

unparalleled success in the video programming marketplace and its articulated interest in sports 

programming. According to the Commission's most recent MVPD competition report, Comcast 

owns eleven regional sports networks (SportsNet Bay Area, SportsNet California, SportsNet 

Chicago, SportsNet Mid-Atlantic, SportsNet New England, SportsNet Northwest, SportsNet 

Philadelphia, Sports SouthWest, ComcastlCharter Sports Southeast, SportsNet New York, and 

Mountain West SportsNet), and two national sports networks (Golf Channel and Versus).34 As 

demonstrated in my initial report (Table 1), Comcast also owns an equity interest in several other 

national sports networks (NBA TV, MLB Network, and NHL Channel). Comcast attempted but 

failed to acquire the exclusive out-of-market rights to Thursday and Saturday night professional 

football games and to Orioles and Nationals baseball games. 

34. Other facts suggest that Comcast and DirecTV are pursuing comparable strategies 

with respect to sports programming. In April 2009, Comcast's Chief Operating Officer, Steve 

Burke, said "Sports is the must-have programming on cable. One way that you can hedge 

yourself a bit is to get into it yourself.,,35 Indeed, the acquisition of NBC's sports programming is 

one of the most important rationales in Comcast's pending acquisition of NBC.36 In its 

Application and Public Interest Statement requesting a transfer of licenses from the Commission, 

32. Orszag Declaration 'I[ 15. 
33. Id. 
34. Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 
35. John Ourand, Comcast's Burke takes on critics of company's dual strategies, SPORTS BUSINESS JOURNAL, 

Apr. 13, 2009. 
36. Application and Public Interest Statement, Application for Consent to the Transfer of Control of Licenses 

from General Electric Company, Transferor, to Comcast Corporation, Transferee, Jan. 28, 2010, at 50. 
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Comcast argued that the acquisition will allow the combined firm to expand its footprint in 

sports programming: 

The transaction will allow for NBC's sports programming to be distributed on Versus, 
Golf Channel, and Comcast's multiple RSNs, where brand identity would be greater and 
opportunity cost would be lower than if the sports programming were distributed on 
NBCU's current non-sports networks such as Oxygen, Bravo, or MSNBC. Similarly, by 
combining the NBC network with Comcast's national sports cable networks, new 
opportunities will be created for the combined entity to negotiate for broader rights 
packages and to expand cross-promotion of broadcast and cable sports.37 

In a press release announcing the acquisition, Comcast and GE acknowledged that the 

consolidation of sports programming was a key merger-related synergy.38 Because Comcast and 

DirecTV are pursuing comparable strategies with respect to sports programming, I continue to 

believe that DirecTV's carriage decision should be given significant weight. 

B. Other Metrics of Value 

35. Mr. Orszag offers several other standards for analyzing Comcast's discrimination 

complaints that are circular-that is, they appear to use prior discrimination to justify future 

discrimination. They also do not appear to be consistent with generally accepted standards of 

economic analysis. For example, Mr. Orszag claims that programming expenditures should be 

used as a proxy for quality.39 He suggests that MVPDs like Comcast should be free to relegate 

nascent networks that have smaller programming expenditures to less-penetrated tiers. But 

Comcast's discriminatory tiering policy reduces Tennis Channel's ability to spend on 

programming. This standard amounts to a conclusion that big networks should stay big and new 

competing networks should not be given broad distribution. 

37. [d. 
38. GE Corneast Press Release, Dec. 3, 2009, attached as exhibit to Comcast SEC Fonn 8K, filed Dec. 4, 2009, 

at 308 ("A robust sports programming lineup featuring the Olympics (through 2012), NBC Sunday Night Football, 
NHUStanley Cup, PGA Tour, US Open, Ryder Cup, Wimbledon and the Kentucky Derby, Versus, Golf Channel 
and Comcast's 10 regional sports networks."). 

39. Orszag Declaration Ij[ 28 (''The programming expenditures incurred by sports networks are likely to be 
correlated with programming quality, the breadth and intensity of programming appeal, exclusivity of the 
programming, as well as the quantity of live programming."). 
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36. The circular nature of this logic is illustrated by an example. If Comcast 

forecloses a nascent network from 25 percent of U.S. MVPD subscribers, the attendant reduction 

in its revenue and ability to compete would make it more difficult for the network to invest in 

more programming. Using the network's failure to invest as much in programming as it would 

have if it were more broadly distributed as a justification for distributing it more narrowly would 

be analytically unsound. 

1. Programming Expenditures and License Fees 

37. Mr. Orszag seeks to justify Comcast's discriminatory tiering policy on the basis 

of two comparisons. In particular, he plots a network's penetration against two variables: (a) 

programming expenditures and (b) the ratio of license fee to programming expenditures.4o His 

scatter plots invite the reader to fit a "trend line" through the data, which in economic tenns 

would be referred to as a "univariate regression." 

38. First, Mr. Orszag posits that a network's programming expenditures explain its 

penetration rate, and that Tennis Channel's allegedly low programming expenditures therefore 

"justifies" Comcast's decision to tier Tennis Channe1.41 But the data that Mr. Orszag analyzes do 

not appear to support his conclusion. Indeed, unaffiliated networks are situated far from the 

implied "trend line." NFL Network spends the most on programming (roughly ) but 

40. Mr. Orszag criticizes me for using a similar metric- -to compare 
the relative value of Tennis Channel to Comcast's affiliated national sports networks. It is not clear why his metric 
of value, which also uses the license fee per subscriber in the numerator, is more reasonable. Comcast claims that 
my is irrelevant because a "more reasonable cost/value analysis would take into account, at a 
minimum, a network's licensing fees ... " Comeast Answer Ij( 90. But licensing fees is the numerator of my metric of 
value. 

41. Orszag Declaration Ij( 32 ("The data in Tables 2A and 2B show that a network's programming expense is 
highly correlated with both its average license fee and its MVPD household penetration."). It bears noting that the 
programming expenditures that Mr. Orszag provides for Versus do not match up with the Kagan data that he cites. 
See id. (claiming programming expenditures for Versus of million and in 2008 and 2009, respectively). 
Compare with SNL KAGAN, ECONOMICS OF BASIC CABLE NETWORKS, at 585 (showing programming expenditures 
for Versus of  million and  million in 2008 and 2009, respectively). Accordingly, it appears that Mr. 
Orszag has inflated Versus's programming expenditures by between  which makes the 
comparison look more favorable to Comcast. 
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has modest penetration ( ), while ESPN News spends little on programming 

( ) yet has very high penetration ( ).·· Moreover, reality 

television shows and talent competitions are extremely popular-that is, are highly valued by 

viewers, advertisers, and distributors-yet often cost relatively little to make. Thus, the fact that 

a network spends a lot on programming is not critical to its success. In any event, Tennis 

Channel has acquired the rights to every major tennis event in the world.42 The fact that it has 

been able to negotiate favorable financial terms for those rights does not mean that the 

programming is less valuable to viewers or that the network is less valuable to MVPDs. To the 

contrary, paying more than the market price for programming could be a negative factor in the 

carriage analysis that Comcast's own expert has advanced.43 

39. Second, Mr. Orszag suggests that a network's license fee per subscriber divided 

by its programming expenditures (scaled in billions) also explains penetration and thereby 

justifies Comcast's tiering policy.44 All things equal, a network with a lower score is more 

valuable to an MVPD according to this ranking. Mr. Orszag's Figure 5 shows that the ratio of 

Tennis Channel's license fee per subscriber to its programming expenditure (

 the same ratios for NHL Network (  and NBA TV ( )-yet Comcast 

carries NHL Network and NBA TV, both of which are Comcast-affiliated networks, on a more 

highly penetrated tier (Digital Classic) than it carries Tennis Channel (Sports Entertainment). 

40. Moreover, the ratio of programming expenditures (or license fee divided by 

programming expenditures) to subscribers is likely lower for larger networks due to economies 

42. See Declaration of Ken Solomon <J( 4. 
43. See Declaration of Michael Egan <J( 9. 
44. Orszag Declaration <J( 36 ("The value of carriage to an MVPD is based on MVPDs' business judgment, but 

may also be measured, albeit imperfectly by a network's programming expenditures. Thus, one potentially useful 
objective measure of cost relative to the value of carriage is the ratio of the network's average license fee per 
subscriber to its programming expenditure."). 
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of scale, as large networks can spread their fixed costs over a greater number of customers. 

Moreover, a network with access to more viewers becomes more valuable to advertisers due to 

the two-sided nature of the market (one side being the advertisers and the other being viewers); 

this in turn justifies and provides revenues in support of further investment in programming to 

attract more viewers.45 But Comcast's discriminatory conduct here prevents Tennis Channel 

from enjoying these economies of scale and network effects, which has the effect of making 

Tennis Channel looks ''worse'' according to Mr. Orszag's valuation metric. 

41. Economists refer to the problem of inferring causality from interdependent 

variables as "endogeneity" or "simultaneity" bias. Because Comcast's discriminatory conduct 

artificially deflates Tennis Channel's programming expenditures, the ratio of license fees to 

programming expenditures is an "endogenous variable"-that is, Mr. Orszag's variable that 

allegedly explains variations in a network's penetration is itself a function of the challenged 

conduct (discriminatory tiering). Accordingly, Mr. Orszag's analysis cannot distinguish whether 

(a) a network's high licensee fee and/or low programming expenditures is causing its low 

penetration; or (b) an MVPD's discriminatory tiering policy (which lowers penetration) is 

causing the higher license fees and/or lower programming expenditures.46 Mr. Orszag's analysis 

is consistent with both explanations, and therefore sheds no light on the inquiry. 

45. Jean-Charles Rochet & Jean Tirole, Two-Sided Markets: A Progress Report, 37 RAND JOURNAL OF 
ECONOMICS, 648 (2006). 

46. Regression analyses are useful for drawing inferences about causality only under certain circumstances. 
One problem that can undermine the usefulness of regression is known as "simultaneous causality." See, e.g., 
JAMES H. STOCK & MARK W. WATSON, INTRODUCTION TO ECONOMETRICS 251 (Addison Wesley 2003) ("[W]e have 
assumed that causality runs from the regressors to the dependent variable (X causes Y). But what if causality runs 
from the dependent variable to one or more regressors (Y causes X)? If so, causality runs "backwards" as well as 
forwards, that is, there is simultaneous causality. If there is simultaneous causality, an OLS regression picks up both 
effects so the OLS estimator is biased and inconsistent."). 
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2. Year of Launch 

42. Mr. Orszag also claims that carriage decisions can be justified on the basis of the 

year of a network's launch,47 with networks launched before 2000 allegedly having preference 

over newer networks. As an economic matter, this year-of-Iaunch standard does not make sense. 

Mr. Orszag does not explain why it would follow that Comcast subscribers would prefer Versus 

and the Golf Channel, which were launched before 2000, to Tennis Channel, which was 

launched after 2000, assuming that all three networks were available on Comcast's Basic Tier. 

Moreover, Mr. Orszag's year-of-Iaunch theory is undermined by Comcast's decision to add the 

NHL Network, a nascent network launched after 2000, to its Digital Classic Tier about a month 

after it refused to reposition Tennis Channel . It is also inconsistent with Comcast's 

decision to launch another new network, the MLB Network, on its Digital Classic Tier in 2009 

after acquiring equity in the network and to launch a new Olympic Network on a basic tier in 

2010 (even though that network would not have had the rights to offer live coverage of the 2010 

Winter Olympics). If Comcast really penalizes nascent networks under this purported year-of-

launch standard, then Comcast appears to grant those networks a waiver on the basis of 

affiliation-further evidence that Comcast's tiering decisions are based on affiliation. 

IV. COMCAST'S DISCRIMINATORY MOTIVATION 

43. Mr. Orszag argues that Comcast could not benefit from discrimination against 

Tennis Channel, and that Tennis Channel could not be harmed. He is wrong on both counts. 

47. Orszag Declaration '135 ("Thus, the analysis of sports networks' year of launch is another factor that helps 
to explain MVPDs' decisions to carry Golf Channel and Versus on more highly penetrated tiers and Tennis Channel 
on less penetrated tiers or not at all"). 
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A. Benefit to Corneast 

44. Mr. Orszag argues that Comcast lacks any anticompetitive motivation,48 because 

it allegedly would not have benefited from discriminating against Tennis Channel. Before 

addressing the merits of this argument, it bears noting that the economic analysis that I offered in 

my report is not influenced by whether Comcast benefitted from its behavior. Instead, I was 

asked to consider three questions: (1) whether Comcast discriminated against Tennis Channel in 

May 2009, (2) whether that discrimination was based on Tennis Channel's lack of affiliation 

with Comcast, and (3) whether that discrimination unreasonably harmed Tennis Channel's 

ability to compete. None of these questions turns on benefits to Comcast as a result of its 

conduct.49 

45. Mr. Orszag argues that it would be worthwhile for Comcast to discriminate 

against Tennis Channel if and only if, as a result of that discrimination, Comcast could 

immediately raise the price of advertisements on the Golf Channel or Versus.50 This is incorrect 

for at least three reasons. First, limiting Tennis Channel's distribution depresses Tennis 

Channel's advertising revenues, thereby preventing it from becoming a more significant 

competitor that ultimately could constrain Comcast's own advertising revenues. Second, 

Comcast would benefit from discrimination in the short term if doing so would protect its market 

share-that is, reducing the number of networks competing for the attention of sports viewers 

and advertisers and thereby allowing Comcast to maintain the quantity of advertisements sold at 

a given price. There is no requirement that Comcast's prices be higher for the conduct to be 

48. Orszag Declaration 1JI!Jl42-47. 
49. Comcast argues that proof of discriminatory motive is an essential element in an FCC carriage complaint. 

Comeast Answer'll43 (citing Int'l. BM. o/Teamsters v. United States, 431 U.S. 324,325 n. 15 (1977)). 
50. Orszag Declaration 'Il 10 ("Given the large number of networks that offer sports programming, prices 

charged to advertisers and MVPDs by Golf Channel and Versus cannot reasonably be constrained by the presence of 
Tennis Channel on a more highly penetrated tier, and therefore, Tennis Channel's entire theory of discriminatory 
intent (Le., that Comcast keeps Tennis Channel on its Sports Tier to benefit Golf Channel and Versus) is 
contradicted by Tennis Channel's own expert, Dr. Singer."). 

NA VIGANT ECONOMICS 

Public Version



-25-

profitable. Third, absent higher advertising prices for its affiliated sports networks in the long 

run, and absent higher market share in the short run, Comcast still could be motivated by a desire 

to reduce Tennis Channel's ability to compete to make it easier for a Comcast affiliated network 

to secure tennis programming in the future. 

46. In its Answer, Comcast suggests that Tennis Channel must be the only source of 

advertising competition to Golf Channel and Versus in order for Comcast to be motivated for 

anticompetitive reasons.51 Even Mr. Orszag will not go this far, recognizing that if there are a 

few other networks, Comcast could be motivated for anticompetitive reasons: 

Under standard economic theory, Comcast could only plausibly have an incentive to 
discriminate against Tennis Channel in favor of its affiliated networks, Golf Channel and 
Versus, if Golf Channel or Versus faced significant competition for viewers and 
advertisers from Tennis Channel and no other network (or few other networks).52 

Comcast and its expert argue that because it is such a crowded field, Comcast could never be 

found liable of discrimination. This conclusion is economically imprecise. Setting aside the other 

benefits described above, Comcast could benefit from its discriminatory tiering policy in the 

short run if Tennis Channel imposes some incremental pricing constraint on Golf Channel and 

Versus over and above the constraint that it imposed by other national sports networks. 

47. A numerical example makes this clear. Suppose that in the absence of ESPN and 

Tennis Channel, the Golf Channel could charge $100 for an advertisement; in the absence of 

Tennis Channel but in the presence of ESPN, the Golf Channel could charge $90; and in the 

presence of both Tennis Channel and ESPN, the Golf Channel can charge only $80. One can 

infer from these parameters that the incremental pricing discipline imposed by Tennis Channel 

on the Golf Channel is $10 (equal to $90 less $80). Under Comcast's artificial framework, 

however, unless it could be shown that Tennis Chanel is the only source of competitive 

51. Corneast Answer at 42 ("Golf Channel and VERSUS Do Not Compete Uniquely With Tennis Channel."). 
52. Orszag Declaration ')[ 42 (emphasis added). 
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constraint, one must infer that Comcast lacks any anticompetitive motivation to tier Tennis 

Channel. As demonstrated in my initial report, Tennis Channel draws heavily from the same base 

of customers that advertise on Versus and the Golf Channel (see Tables 2 and 3), which implies 

that the three networks compete for advertisers and thereby impose some degree of price 

discipline on advertising rates. The fact that the incremental price effect imposed by Tennis 

Channel on Comcast's affiliated sports network is not equal to the difference between the 

monopoly price ($100 in my example) and the competitive price ($80 in my example) is 

irrelevant. 

B. Harm to Tennis Channel 

48. Finally, Mr. Orszag concludes that Comcast cannot harm Tennis Channel because 

Comcast controls a network's access to "only one quarter" of u.s. households. 53 Comcast is the 

largest MVPD in the United States. A conclusion that Comcast is too small to harm a network's 

ability to compete would mean that no MVPD could ever harm a network, because no MVPD is 

bigger than Comcast. In any case, competition scholars have concluded that 20 percent 

constitutes a significant foreclosure share. 54 The reason why 20 percent is considered critical is 

that, in the presence of economies of scale, missing out on such a large portion of the market can 

inflate a rival's average costs. Because Comcast's market share of roughly 25 percent of u.s. 

MVPD subscribers exceeds that 20 percent standard, economists typically would consider 

Comcast's exclusionary conduct here to be presumptively anticompetitive. Moreover, as 

demonstrated in my report, the actual foreclosure share may exceed Comcast's market share to 

the extent Comcast is acting in coordination with other vertically integrated MSOs as part of a 

53. Orszag Declaration <J[ 10 ("Comcast accounts for roughly only one quarter of all MVPD subscribers; 
Tennis Channel, therefore, does not need to rely on Comcast to gain wide distribution of its network."). 

54. See PHILLIP AREEDA, IX ANTITRUST LAW 375, 377, 387 (Aspen 1991) (indicating that 20 percent 
foreclosure is presumptively anticompetitive); See also HERBERT HOVENKAMP, XI ANTITRUST LAW 152, 160 
(indicating that 20 percent foreclosure and an HHI of 1800 is presumptively anticompetitive). 
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reciprocal compensation strategy, or other MSOs are following Comcast's tiering strategy, or 

both.55 

49. Finally, the fact that Tennis Channel could employ counter-strategies to reduce 

the effect of Comcast's conduct does not, as Mr. Orszag suggests, mean that no discrimination 

occurred or that Tennis Channel was not harmed in its ability to compete effectively. 56 The 

possibility that these costly marketing activities might restore some of Tennis Channel's losses, 

however, does not negate the fact that Comcast's refusal to carry Tennis Channel on its basic tier 

impairs Tennis Channel relative to a world without Comcast's discriminatory conduct. Indeed, to 

the extent that Comcast's discriminatory conduct causes Tennis Channel's incremental costs to 

increase, as Mr. Orszag's proposed remedies imply, then the increased expenditures on these 

activities are the very manifestation of the anticompetitive harm that Mr. Orszag denies; with 

those inflated incremental costs, Tennis Channel is a less effective competitor to Golf Channel 

and Versus. In addition to raising its incremental costs, Tennis Channel also suffers harm in the 

form of reduced operating scale, which leads to greater average costs-a point that Mr. Orszag 

does not address. Were it not for Comcast engaging in this discriminatory tiering strategy, Tennis 

Channel would be in a better position to compete for advertisers and for programming suppliers. 

55. Mr. Orszag claims that I have not provided any substantial evidence for the claim that vertically integrated 
cable operators make carriage decisions in a coordinated fashion. Orszag Declaration 'IIi 79-80. Mr. Orszag 
discounts the [mdings of an academic paper, which concludes: "These [empirical] results make credible an 
underlying premise of a 30 percent national market share limit that the Federal Communication Commission 
established in 1993: namely, that MSOs may tacitly collude in their carriage decisions, having the effect of 
restricting market access to startup cable networks in which those MSOs have no ownership interest." See Jun-Seok 
Kang; Reciprocal Carriage of Vertically Integrated Cable Networks: An Empirical Study, Indiana University 
Working Paper, August 30, 2005, at 1 (emphasis added). Moreover, Comcast appeared to act in concert with other 
cable operators in its dealings with the NFL Network. See Transcript of Record, NFL Enterprises LLC v. Comcast 
Cable Communications LLC, File No. CSR-7876-P, Apr. 16, 2009, 1277: 10-1279:10 (paul Tagliabue testimony 
describing Comcast CEO Brian Roberts' suggestion that the NFL's relationship with the "cable industry" would not 
be ''positive'' on a going-forward basis.) 

56. Orszag Declaration «J[ 83. For example, he suggests that Tennis Channel can overcome this gaping coverage 
gap by (a) increasing its programming expenditures by acquiring rights to more tennis tournaments, (b) decreasing 
its license fee, (c) increasing awareness and viewer demand for the network, (d) increasing its sales efforts and 
undertake marketing campaigns, and (e) providing more fmancial incentives to MVPDs for wider distribution, 
presumably in the form of granting equity .. 
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CONCLUSION 

50. As I explained in my initial report, I have concluded that (a) Comcast treated 

Tennis Channel differently from similarly situated networks that are affiliated with Comcast; (b) 

the reason for this disparate treatment is that Tennis Channel is unaffiliated with Comcast; and 

(c) the resulting discrimination unreasonably harms Tennis Channel's ability to compete 

effectively. After reviewing the responses submitted by Comcast and Mr. Orszag, I continue to 

believe that these conclusions are correct. I am not persuaded by Comcast's claims that carriage 

of Tennis Channel on the sports tier is more profitable than carriage on the basic tier because, 

rather than presenting data in support of this claim, Comcast is simply asking the Commission to 

"take its word for it," and because Comcast does not appear to have subjected its affiliated sports 

networks to the same standard. I also believe that Mr. Orszag's method for evaluating a 

network's penetration on the basis of variables (like programming expenditures) that are clearly 

affected by the challenged conduct is analytically unsound. For these reasons and others detailed 

in my reply, I fmd Mr. Orszag's analysis unpersuasive. 

* * * 

I declare under penalty of perjury that, to the best of my knowledge and belief, the foregoing is 
true and correct. Executed on March 23,2010. 
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APPENDIX 1: COMCAST'S TIERING DECISIONS OF SPORTS NETWORKS BY MARKET 

51. Rather than explaining the obvious pattern of disparate treatment exhibited by 

Comcast in Washington, Mr. Orszag claims that Washington is not representative of Comcast's 

general carriage tendencies.57 He cites Comcast's carriage of the Big Ten Network, an 

unaffiliated RSN, on Comcast's Expanded Basic Tier in Chicago. But this does not conflict with 

Washington, as Comcast also carries MASN, an unaffiliated RSN, in Washington on its 

Expanded Basic Tier. Given the must-have nature of regional sports programming, it is not 

surprising that Comcast affords, albeit begrudgingly,58 those unaffiliated sports networks the 

same treatment as it affords its affiliated RSNs. The other alleged "anomaly" that Orszag thinks 

he has uncovered is Comcast's carriage of Speed and Fox Sports Net, two unaffiliated national 

sports networks, on Comcast's Expanded Basic Tier in Atlanta. Of course, both of those 

"anomalies" can be explained by the fact that these networks are wholly owned by News Corp., 

which previously owned DirecTV. At the time when those deals were struck, News Corp. had 

leverage over Comcast that is unavailable to Tennis Channel or any other unaffiliated national 

sports network, as News Corp. could threaten not to carry Comcast's affiliated sports networks 

on DirecTV if Comcast refused to carry News Corp.'s sports networks on highly penetrated tiers. 

52. To assess whether Washington was in fact representative of Comcast's general 

tiering policy, I studied the cable operator's channel lineup in several large markets. Table 1 

shows Comcast's tiering decisions in each of the eleven markets in which Comcast owns an 

affiliated RSN. 

57. Orszag Declaration 11 64. 
58. Bob Fernandez, Corneast, Big Ten reaeh pay-TV deal, PHILADELPHIA INQUIRER, June 20, 2008 (a 

spokesperson for the Big Ten Network was quoted as saying: "Comcast wouldn't sign a deal because the 
Philadelphia company [that is, Comcast] didn't own at least part of the new network, and it was treating the new 
network differently than Comcast's own sports networks, Versus and the Golf Channel, which have limited 
audiences and low ratings."). 
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TABLE AI: COMCAST'S TIERING DECISIONS IN MARKETS WHERE COMCAST OWNS AN RSN 
City 

San Francisco 

Carry Affiliated RSN on 
expanded basic/digital 
starter tier? 

Yes 
(SportsNet Bay Area, 

Carry Unaffiliated RSN 
on expanded 
basic/digital starter 
tier? 

NA 

Carry Unaffiliated 
National Sports 
Network Other than 
ESPN on expanded 
basic/digital starter 
tier? 

No 
(ESPN, ESPN2) 

Carry Affiliated 
National Sports 
Network on Sports 
Entertainment Tier 

No 

Notes: * Affiliated with News Corp. ** MountainWest Sports Net, whieh is jointly owned by Corneast and CSTV 
Networks, is available on Corneast's "Digital Preferred Tier." 

As Table I shows, Washington is highly representative of Comcast's general tiering tendencies. 

In Washington, Comcast carries its affiliated RSN (SportsNet MidAtlantic) on its Expanded 

Basic Tier. In nine of the ten other markets, Comcast does the same. In Washington, Comcast 

carries an unaffiliated RSN (MASN) on the same tier. In seven of the other seven markets in 

which Comcast has the opportunity to carry an unaffiliated RSN, Comcast does the same. In 

Washington, Comcast carries independent sports networks on its Expanded Basic Tier if and 

only if they are part of the ESPN family. In seven of the ten markets in this sample, Comcast 

does the same. Mr. Orszag spotted one exception (Atlanta), and that exception appears to be 

replicated in Sacramento (Comcast carries Speed on its Expanded Basic Tier) and in Portland 
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(Comcast carries FSN on its Expanded Basic Tier). Finally, in Washington, Comcast's sport tier 

is filled with independent sports network only. In ten of ten markets, Comcast does the same. 
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SUPPLEMENTAL DECLARATION OF KEN SOLOMON 

I, Ken Solomon, hereby declare: 

1. I am the Chairman and Chief Executive Officer of The Tennis Channel, Inc. 

("Tennis Channel"). I have reviewed the Answer of Comcast Cable Communications, LLC 

("Comcast") to the program carriage complaint that Tennis Channel filed against it before the 

FCC. 

Comcast's Unilateral Termination of Negotiations In June 2009 

2. In its Answer and in an attached declaration from Comcast's Executive Vice 

President of Content Acquisition, Madison Bond, Comcast misstates several aspects of 

discussions that I had with Mr. Bond during May and June 2009 about the terms on which 

Comcast would carry Tennis Channel. 

3. Comcast's Answer takes issue with my claim that Mr. Bond demanded that 

Tennis Channel give Comcast a financial "incentive" in exchange for broader carriage, although 

Mr. Bond does not deny in his declaration that he said this. I remember the demand particularly 

because Mr. Bond explained that he thought that providing a greater financial incentive to 

Comcast would have implicated Tennis Channel's "most favored nations" clauses with other 

distributors and would be too expensive for Tennis Channel. I also remember mentioning that 

Tennis Channel was already giving Comcast a significant incentive because 

4. 
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According to our calculations based on published pricing figures, Comcast's 2010 license fees 

for Versus will be more than, and its Golf Channel fees will be about 

5. In light of Mr. Bond's demand, 

6. Comcast's submission offers a number of reasons that Comcast claims justify 

its denial of Tennis Channel's request but that Mr. Bond never offered as reasons for his 

decision. Indeed, these excuses are factually unfounded. For instance, Comcast compares 

Tennis Channel's event coverage to the Golf Channel's event coverage and claims that the Golf 

Channel's coverage is more favorable because it offers "live-from" coverage-that is, interviews 

or other reporting from outside of an event rather than coverage of the event itself. My 

understanding is that the Golf Channel offers this kind of coverage for some important events for 

which it does not have telecast rights and that the Golf Channel does not offer even "live-from" 
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coverage of every major golf event. Tennis Channel offers "live-from" programming as well 

from important tennis events, but it does so as an addition to telecasting matches themselves as a 

rights-holder. Likewise, Comcast's expert Mr. Egan claims that Tennis Channel "has just 49 

tournaments scheduled for 2010"; in fact, we plan to telecast close to 80 tournaments-which 

generally run for a week or two and often include dozens of matches each day.} Finally, 

Comcast falsely claims in paragraph 89 of its Answer that 

} Mr. Egan notes in his declaration that an analysis of the relative total hours of event 
programming offered by Tennis Channel, Versus, and the Golf Channel, which I submitted in 
my initial declaration, contains three arithmetical errors. I have attached a corrected version of 
the analysis as Exhibit H to this Supplemental Declaration. However, none of the errors 
identified by Mr. Egan impacted the fact that Tennis Channel offers event 
programming than Versus and the Golf Channel, and Mr. Egan does not challenge that fact. 
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7. Also, Comcast claims in its Answer that one reason supporting its refusal to 

reposition Tennis Channel to a broader tier is its concerns about "bandwidth" on its systems. 

Tennis Channel already is carried on Comcast's digital lineup, and my understanding is that on 

Comcast's systems carrying a network on a digital basic tier occupies no more bandwidth than 

carrying it on the sports tier (a digital tier}--the only difference is how much a subscriber must 

pay to receive the channel. 

8. Comcast even denies that it terminated the June 2009 discussions at all, 

relying on the fact that Mr. Bond told me that I could still discuss broader carriage with 

individual Comcast systems. Mr. Bond is correct that I told him that this would be a "waste of 

time" but omits that I told him this conclusion was based on Tennis Channel's previous 

experience arranging for broader carriage with individual Comcast systems, only to have those 

arrangements undone by Comcast's corporate office. I am not aware that Comcast required the 

NHL Network, NBA TV, or the MLB Network to prove local system interest as a prerequisite to 

receive significantly expanded carriage shortly after Comcast rejected Tennis Channel's request 

in May 2009, nor did Comcast require such showings of interest when it launched Versus and the 

Golf Channel on a national basis to an analog basic tier. 

Discussions With Individual Systems Would Not Have Changed Comcast's Decisions 

9. A telling example of the futility of obtaining expanded coverage by 

negotiating with individual systems involved Tennis Channel's planned launch on a general

interest digital tier in San Francisco, a key tennis market. 
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10. During 2005, shortly after we signed our carriage agreement with Comcast, 

Tennis Channel discussed with Comcast's San Francisco system a plan to carry Tennis Channel 

on a "-an arrangement 

comparable to the way that Comcast currently carries several of its affiliated sports networks, 

including the NHL Network, NBA TV, and the MLB Network. We discussed this arrangement 

with personnel at the San Francisco system and with Rick Lang, who was then the Vice 

President of Marketing for the division that included Comcast's Bay Area systems and was 

responsible not only for making decisions in San Francisco but for coordinating corporate 

decision-making for these programming changes throughout his region. (See Exhibit C.) 

11. By September 2005, Mr. Lang told us that Comcast was  

 (See Exhibit D.) That month, 

Mr. Lang reported that he had  

 (See Exhibit E.) Mr. 

Lang ultimately provided us with specifics concerning the arrangement, indicating that Tennis 

Channel would be carried at  (See Exhibit 

F.) 

12. Mr. Lang told us that one key reason for the decision to carry Tennis Channel 

on the digital basic tier was the San Francisco system's belief that the network's popularity 

would encourage Comcast's analog customers to voluntarily upgrade to digital service, which 

would have created additional revenues for Comcast and would have saved Comcast from 

incurring the cost of forcibly upgrading analog subscribers to digital-a project that I understand 

Comcast currently is undertaking company-wide. 
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13. Comcast's San Francisco system asked us to partner with it in that launch and 

marketing effort by supporting a campaign in which the first San Francisco analog subscribers to 

upgrade to digital service to receive Tennis Channel would receive free tennis racquets. After I 

learned that

 (see Exhibit G), we agreed to do so and shipped 500 tennis racquets to 

Comcast in San Francisco. 

14. On the eve oflaunch and while these racquets were in transit, we received a 

telephone call from Mr. Lang, who reported that "corporate" had told him that Tennis Channel 

"had to be launched on the sports tier" only, and not on digital basic, meaning that Tennis 

Channel would be seen in only about 70,000 San Francisco homes rather than the 750,000 homes 

to which Comcast's local and regional personnel had agreed. Because Mr. Lang previously had 

told my staff that he  I 

assumed that it had been Ms. Gaiski who had instructed the San Francisco system to discontinue 

the dual launch. 

15. In her declaration, Ms. Gaiski indicates that she and her department "have 

never rejected a request by any system to launch Tennis Channel." This statement is deceptive 

because it does not acknowledge that Ms. Gaiski and her department have rejected requests to 

launch Tennis Channel on a broadly penetrated tier comparable to the tiers on which Comcast 

carries its affiliated sports networks. 

16. The planned launch in San Francisco was one example in which our 

discussions with a local system interested in launching Tennis Channel broadly apparently were 

undermined by a decision by Comcast's corporate office. This and other experiences, together 
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with my understanding that individual systems are not authorized to make tiering decisions 

without approval by Mr. Bond or Ms. Gaiski, caused me to understand that it would not be 

productive to negotiate carriage with individual systems if Mr. Bond and Ms. Gaiski refused to 

consider the matter. 

Tennis Channel's Unrelated Negotiations With Cablevision 

17. In its Answer, Comcast suggests that its decision to carry Tennis Channel on a 

sports tier, while all of its affiliated sports networks are carried on broadly distributed tiers, is 

justified by a dispute between Tennis Channel and another cable operator, Cablevision Systems 

Corporation, in which Cablevision ultimately launched Tennis Channel on a sports tier. 

18. In fact, Tennis Channel and Cablevision have been in negotiations for 

, and the major point of negotiation between the parties has been 

Because Cablevision insisted on 

the parties never reached agreement for carriage of Tennis Channel. 

19. But shortly before Tennis Channel's premiere U.S. Open in 2009, which was 

held in Cablevision's market, Cablevision subscribers became acutely interested in Tennis 

Channel's coverage of the event. In order to force Tennis Channel to authorize Cablevision's 

carriage on terms that Cablevision found acceptable, Cablevision ultimately joined the National 

Cable Television Cooperative, Inc. (NCTC), a cooperative created by and for small 
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cable operators, that carried Tennis Channel pursuant to  

Tennis Channel had negotiated with NCTC years earlier-and a year prior to Tennis Channel's 

launch. Whatever one might think of the legality or propriety of Cablevision's use of the NCTC 

contract to obtain carriage, it is clear that Cablevision did not obtain Tennis Channel's 

permission for sports tier carriage. Instead, it bootstrapped that carriage over Tennis Channel's 

objection using the technicality that the NCTC contract provided. Cablevision's decision was 

striking because most NCTC members do not carry Tennis Channel on a narrowly-penetrated 

basis. Tennis Channel no longer willingly enters into agreements under which the network will 

be carried on a narrowly penetrated sports tier. 

DISH Network Never Downgraded Tennis Channel 

20. Comcast's Answer (at paragraph 27 and elsewhere) claims that "DISH 

Network negatively repositioned Tennis Channel to the premium 'Classic Gold 250 & Gold HD' 

package." This claim is false. Tennis Channel has always been carried on DISH Network's 

"America's Top 250" tier, which is the same tier that includes Versus and is the third most 

highly-penetrated service offered by DISH Network. 

21. Comcast appears to have relied on an erroneous item in a small Denver

suburb newsletter called the Cherry Creek News that was published in July 2009, shortly after 

DISH Network carried Tennis Channel more broadly than normal during a promotional "free 

preview" period, an opportunity that Tennis Channel sometimes offers to its distributors. After 

the "free preview" was over, DISH Network continued to carry Tennis Channel on the 

America's Top 250 tier, as it had before the preview began. 

22. Comcast also claims that the tier on which DISH Network carries Tennis 

Channel "is ... comparable to Comcast's sports tier." To the contrary, the America's Top 250 
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tier is a general-interest tier, distributed to about of DISH Network's subscribers, 

that includes other popular non-sports networks like National Geographic Channel, Fox Business 

News, and the Do It Yourself Network. These are all networks that Comcast carries on its 

Digital Classic level of basic service (not on Comcast's sports tier, which is distributed in about 

of Com cast's households). Also, DISH Network offers a sports tier called the 

Multi-Sport Package, which costs $5.99 per month and does not include Tennis Channel. The 

package does, however, include a variety of other sports networks, including regional sports 

channels, NFL Red Zone, and Comcast-affiliated NHL Network and NBA TV. For these 

reasons, Comcast is incorrect in asserting that the America's Top 250 tier, and not the Multi

Sport Package that includes some of Com cast's own sports networks, is "comparable to 

Comcast's sports tier." 

23. DISH Network's general-interest tier is comparable to the general-interest 

Sports and Information Tier on which Cox Communications carries Tennis Channel. 

Cox carries Tennis Channel to about  of its subscribers, and it 

includes in that tier general-interest networks like those that Comcast carries on its digital basic 

tier. Cox is a particularly poor example for Comcast because in late 2009, at a time when 

Comcast claims Tennis Channel did not merit broader carriage, Cox was actually launching 

Tennis Channel onto new systems. Similarly, when Verizon FiOS reconfigured its tiering 

structure early in 2010, Tennis Channel continued to be distributed to of 

Verizon's subscribers, as it had been before the reconfiguration. And Suddenlink, another cable 

operator that Comcast uses as an example, distributes Tennis Channel to 

on a general-interest sports and information tier, not on a narrow sports tier 

like Comcast's. 
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Carriage By Other Cahle Operators 

24. Comcast also misstates the facts when it claims (in paragraph 73 of its 

Answer) that  

 

... ... ... 

25. I verify that (1) I have read Tennis Channel's accompanying Reply; (2) to the 

best of my knowledge, information and belief formed after reasonable inquiry, it is well 

grounded in fact and is warranted by existing law or a good faith argument for the extension, 

modification or reversal of existing law; and (3) it is not interposed for any improper purpose . 

... ... ... 

I declare under penalty of perjury that, to the best of my knowledge and belief, the foregoing 

declaration is true and correct. 

Executed on March 22, 2010. 

, " 
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